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STATE AND CONSUMER SERVICES AGENCY – Department of Consumer Affairs EDMUND G. BROWN JR., Governor 

MEMBERS OF THE BOARD 
Alejandro Arredondo, OD, President 
Monica Johnson, JD, Vice President 
Alexander Kim, MBA, Secretary 
Donna Burke 
Madhu Chawla, OD 
Fred Dubick, OD, MBA, FAAO 
Glenn Kawaguchi, OD 
William Kysella, Jr. 
Kenneth Lawenda, OD 

COMMITTEE MEETING AGENDA 
SB 1111 COMMITTEE MEMBERS 
Donna Burke 
Madhu Chawla, OD 
Fred Dubick, OD, MBA, FAAO Tuesday, April 30, 2013 
William Kysella, Jr. 9:30 a.m. – 2:30 p.m.
Kenneth Lawenda, OD (or until conclusion of business)
 

Office of Administrative Hearings
 
The Junipero Serra Building
 

320 West Fourth Street, Suite 630
 
Los Angeles, CA 90013
 

ORDER OF ITEMS SUBJECT TO CHANGE 

1. Call to Order – Roll Call of Committee Members; Selection of Committee Chair 

2. Discussion Pertaining to Consumer Protection Enforcement Initiative (SB 1111) Regulations 

3. Public Comment for Items Not on the Agenda 
Note:  The Committee may not discuss or take action on any matter raised during this public comment 
section, except to decide whether to place the matter on the agenda of a future meeting [Government Code 
Sections 11125, 11125.7(a)] 

4. Suggestions for Future Agenda Items 

5. Adjournment 

The Board of Optometry’s mission is to serve the public and optometrists by promoting and enforcing laws and regulations 
which protect the health and safety of California’s consumers and to ensure high quality care. 

PUBLIC COMMENTS: Public comments will be taken on agenda items at the time the specific item is raised. Time 
limitations will be determined by the Chairperson. The Committee may discuss any item listed on the agenda, unless 
listed as informational only. Agenda items may be taken out of order to accommodate speakers. 

NOTICE: The meeting is accessible to the physically disabled. A person who needs a disability-related 
accommodation or modification in order to participate in the meeting may make a request by contacting Krista Eklund 
at (916) 575-7170 or sending a written request to that person at the California State Board of Optometry, 2450 Del 
Paso Road, Suite 105, Sacramento, CA 95834. Providing your request at least five (5) business days before the 
meeting will help ensure availability of the requested accommodation. 

2450 Del Paso Road, Suite 105 |  Sacramento, CA 95834 |  (916) 575-7170  |  Fax: (916) 263-2387  | www.optometry.ca.gov 

http://www.optometry.ca.gov/�


                                                                                  

   
 

 
  

 
 

 
 

     
 

 
    

    
 

         
 

 

  
    

  
  

 

 
      

 

 
  

 
 

 
 

  
  
  
 
   

 
  
   
  

 
 

Memo
 
2450 Del Paso Road, Suite 105 
Sacramento, CA 95834 
(916) 575-7170, (916) 575-7292 Fax 
www.optometry.ca.gov 

To: Committee Members Date: April 30, 2013 

From: Andrea Leiva Telephone: (916) 575-7170 
Policy Analyst 

Subject: Agenda Item 1 – Call to Order – Roll Call of Committee Members 

Action Requested: 
A Chair should be selected for this committee. The Chair will be responsible for calling roll call and the 
meeting to order. The Chair leads the discussion during the meeting and ensures smooth transitions 
between agenda items. The Chair will also present at Board meetings the committee’s recommendations to 
the Board. 

The Chair of the committee will call the meeting to order and call roll. 

Committee Members: 

Donna Burke, Public Member
 

Madhu Chawla, OD, Professional Member
 

Fred Dubick, OD, MBA, FAAO, Professional Member
 

William Kysella Jr., Public Member
 

Kenneth Lawenda, OD, Professional Member
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Memo
 
2450 Del Paso Road, Suite 105 
Sacramento, CA 95834 
(916) 575-7170, (916) 575-7292 Fax 
www.optometry.ca.gov 

To: Committee Members Date: April 30, 2013 

From: Andrea Leiva Telephone: (916) 575-7182 
Policy Analyst 

Subject:	 Agenda Item 2 – Discussion Pertaining to Consumer Protection Enforcement 
Initiative (SB 1111) Regulations 

Background: 
In 2010, DCA sponsored Senate Bill 1111 to provide health boards with the necessary tools to implement 
the Consumer Protection Enforcement Initiative (CPEI) and streamline the enforcement and disciplinary 
process. The bill failed in the Senate Business, Professions and Economic Development Committee on 
April 19, 2010. Despite this outcome, DCA identified nine provisions from Senate Bill 1111 that could be 
implemented via regulation to meet DCA’s goal of completing cases in 12-18 months. Staff was able to find 
the statutory authority to implement all nine of the provisions and worked with DCA and legal counsel to 
draft proposed language. The Board initially decided to initiate a rulemaking package that contained the 
CPEI regulations along with the Uniforms Standards Related to Substance Abuse and the Disciplinary 
Guidelines (Guidelines). 

On April 11, 2011 the Board voted to separate the Guidelines from the CPEI regulations in order to better 
focus on the Guidelines. The rulemaking package would have been too massive and difficult to develop if 
the two sets of regulations would have remained together. It was decided to continue work on the CPEI 
regulations upon the completion of the Guidelines rulemaking package. At the December 14, 2012, the 
Board created the SB 1111 Committee to further discuss these regulations. 

These regulations continue to be a priority for the Department, the Legislature, and were a topic of 
discussion at the recent Sunset Review Hearings in March 2013. Furthermore, the Board is asked to report 
weekly to the State and Consumer Services Agency Secretary on the status of these regulations. The 
Secretary reports directly to the Governor, who is monitoring the implementation of these regulations 
closely. 

Issue: 
Now that the Guidelines have been approved and went into effect on April 1, 2013, staff would like to 
reintroduce this issue to the committee for consideration so that the committee can make a 
recommendation to the Board. About 13 DCA boards have either completed rulemaking packages 
implementing some of the CPEI regulations or are in the process of working on rulemaking packages. 

These regulations are intended to streamline and expedite the Board’s enforcement process. All the 
provisions should be viewed as tools to be added to the Board’s enforcement tool box. If there are certain 
provisions that the Board feels should not be utilized at all times, it is possible for the Board to create a 
policy in where these provisions are only used in emergency situations. 
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See Attachment 1 for additional discussion points and proposed language. See Attachment 2 for a glossary 
of code sections referenced in the regulations. See attachment 3 to see AB 2570. 

Action Requested: 
1)	 Review the nine provisions to determine which ones would be the most appropriate for the Board’s use. 

If it will be recommended that certain provisions not be implemented, rationale must be provided as to 
why they are not necessary at this time. 

2)	 If needed, propose amendments to the proposed language of the chosen provisions. 

2 of 2 



  

  

 
   

 
 

  
 
 

 
  

     
 

     
 

    
  

   
 

   
      

    
   

    

 

 
   
  

   

 
   

  

   
   

 
     

    
      

   
  

   
  

 
  

    
 

  
    

 
 

 

Attachment 1 - Draft 7 (04-30-2013) 

Department of Consumer Affairs (DCA)
 
SB 1111 Proposed Changes through Regulations
 

Board of Optometry – Proposed Language
 

DCA Provision (1) 

(1) Board delegation to the Executive Officer regarding stipulated settlements to revoke 
or surrender license: Permits the Board to delegate to the Executive Officer the authority to 
adopt a “stipulated settlement” if an action to revoke a license has been filed and the licensee 
agrees to surrender the license, without requiring the Board to vote to adopt the settlement. 

Also delegates authority to the Executive Officer to compel a licensee to submit to a mental 
and/or physical examination pursuant to BPC section 820 to determine the licensee’s fitness to 
practice. 

Background: 
Currently, when an Accusation is filed for a revocation, surrender or interim suspension of a 
license, if the licensee submits a Notice of Defense to the Board, it will trigger Stipulated 
Settlement discussions. The Board members may vote to adopt or reject a Stipulated 
Settlement where the licensee has agreed to revocation, surrender or interim suspension, or 
discuss it further before making a final decision. 

BPC section 820 allows a licensing agency to compel a licensee to submit to a mental and/or 
physical examination to determine the licensee’s fitness to practice. 

Problem, Rationale for Change: 

Revocation, surrender, or interim suspension: 
There have been instances of undue delays during the period when a fully signed Stipulated 
Settlement has been received by the Board’s office and when it has been placed on the Board’s 
meeting agenda for a vote. Delegating authority to the Executive Officer to adopt Stipulated 
Settlements for the revocation, surrender or interim suspension of a license will result in those 
cases resolving much faster. Consumers would be better protected because the risk of these 
licensees practicing and harming more patients during the “waiting” period for the Board to 
make a decision could be reduced. A licensee that is up for revocation, surrender, or interim 
suspension is clearly a danger to the public and should be dealt with as quickly as possible. The 
Board would continue to have involvement in these cases because the Executive Officer would 
provide summary reports of all Stipulated Settlements. The Board would be able to provide 
constant review and feedback so that policies can be established and adjusted as necessary. 

It must also be taken into consideration that the Board is being encouraged by the Department 
and the Legislature to meet in the most inexpensive manner possible. This is resulting in 
reduced meeting opportunities to discuss Stipulated Settlements, so it only makes sense to 
have the option to allow the Executive Officer to resolve cases where the licensee has already 
agreed to the highest penalty. This leaves more time to deal with cases that absolutely need the 
Board’s consideration and vote. 

Mental or physical examination pursuant to BPC section 820: 
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Attachment 1 - Draft 7 (04-30-2013) 
Delegating authority to the Executive Officer to compel a licensee to submit to a mental and/or 

physical examination pursuant to BPC section 820 would also assist the Board in resolving
 
cases more quickly. It would benefit the Board to determine if the patient harm caused by the 

licensee was truly due to a mental or physical issue prior to filing the Accusation because the
 
licensee could be removed from practice faster, reducing the risk for more patient harm.
 

Recommendation:
 
If the Board chooses to make these amendments, it is recommended they be made via 

regulation.
 

Proposed Regulatory Language: 

1502. Delegation of Certain Functions 
The following powers and discretion conferred by law upon the Board are hereby delegated to 
and conferred upon the Executive Officer: 

(a) tTo receive and file accusations; 
(b) iIssue notices of hearing, statements to respondent and statements of issues; 
(c) rReceive and file notices of defense; 
(d) dDetermine the time and place of hearings under Section 11508 of the Government Code; 
(e) iIssue subpoenas and subpoenas duces tecum; 
(f) sSet and calendar cases for hearing and perform other functions necessary to the business­
like dispatch of the business of the Board in connection with proceedings under the provisions 
of Sections 11500 through 11528 of the Government Code, prior to the hearing of such 
proceedings; 
(g) To approve settlement agreements for the revocation, surrender or interim suspension of a 
license; 
(h) To order an examination pursuant to Section 820 of the Business and Professions Code; 
and 
(i) tThe certification and delivery or mailing of copies of decisions under Section 11518 of said 
the Government cCode. are hereby delegated to and conferred upon the executive officer. 

Note: Authority cited: Sections 820, and 3025, Business and Professions Code. Reference: 
Section 3027 and 3090, Business and Professions Code. 
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Attachment 1 - Draft 7 (04-30-2013) 
DCA Provision (2) 

(2) Revocation for sexual misconduct: Require an Administrative Law Judge who has issued 
a decision finding that a licensee engaged in an act of sexual contact with a patient or who has 
committed or been convicted of sexual misconduct to order revocation which may not be 
stayed. 

Background: 
Currently, when an Accusation is filed against a licensee stating that they engaged in an act of 
sexual contact with a patient, or that they have committed or were convicted of sexual 
misconduct, the Board will recommend the minimum penalty for those acts, which is revocation. 
An Administrative Law Judge will then review the case and make the final determination in a 
proposed decision whether to revoke the license or take another appropriate action. The 
Administrative Law Judge is not mandated to revoke a license for these acts. In the event that 
an Administrative Law Judge does not revoke a license for these acts and the Board strongly 
believes the license should be revoked, the Board has authority to non-adopt the Administrative 
Law Judge’s decision and successfully pursue revocation of the license.  

Problem, Rationale for Change: 
The purpose of this provision is to remove the Board and the Administrative Law Judge’s 
discretion when determining if a license should be revoked and not be stayed for sexual 
misconduct. This would establish a zero-tolerance policy on these types of acts resulting in what 
can be argued to be enhanced consumer protection. This provision is preventative and would 
reduce the amount of time the Board spends on these cases because there would only be one 
outcome for sexual misconduct. It is important to note that these kinds of violations encompass 
a variety of situations with patients of all ages, so some cases may be more egregious than 
others. The Board must consider the appropriateness of applying the same punishment to every 
situation. 

This section is similar to language which currently exists for physicians (BPC Section 2246), for
 
psychologists (BPC Section 2960.1), for respiratory care therapists (BPC Section 3752.7), for
 
marriage and family therapists (BPC Section 4982.26), and for clinical social workers (BPC
 
Section 4992.33).
 

Recommendation:
 
It is recommended that if the Board would like to make this change, it may be implemented
 
through regulation as part of the Board’s disciplinary guidelines.
 

Proposed Regulatory Language: 

1575. Disciplinary Guidelines 
In reaching a decision on a disciplinary action under the Administrative Procedures Act 
(Government Code Section 11400 et seq.), the Board of Optometry shall consider the 
disciplinary guidelines entitled “Disciplinary Guidelines and Model Disciplinary Orders” (DG-3, 5­
99) which are hereby incorporated by reference. Deviation from these guidelines and orders, 
including the standard terms of probation, is appropriate where the Board in its sole discretion 
determines that the facts of the particular case warrant such a deviation -for example: the 
presence of mitigating factors; the age of the case; evidentiary problems. 

Notwithstanding the disciplinary guidelines, any proposed decision or decision issued in 
accordance with the procedures set forth in Chapter 5 (commencing with Section 11500) of Part 
1 of Division 3 of Title 2 of the Government Code that contains any finding of fact that the 
licensee engaged in any acts of sexual contact, as defined in subdivision (c) of Section 729 of 
the Code, with a patient, or any finding that the licensee has committed a sex offense or been 
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Attachment 1 - Draft 7 (04-30-2013) 
convicted of a sex offense, shall contain an order revoking the license. The proposed decision 
shall not contain an order staying the revocation of the license. 

As used in this section, the term “sex offense” shall mean any of the following: 

(a) Any offense for which registration is required by Section 290 of the Penal Code or a finding 
that a person committed such an act; 
(b) Any offense defined in Sections 243.4(a)-(d), 261.5, 313.1, 647(a), (b), and (d) of the Penal 
Code or a finding that  a person committed such an act; 
(c) Any attempt to commit any of the offenses specified in this section; and 
(d) Any offense committed or attempted in any other state or against the laws of the United 
States which, if committed or attempted in this state, would have been punishable as one or 
more of the offenses specified in this section. 

Note: Authority cited: Sections 3025 and 3090, Business and Professions Code; and Sections 
11400.20 and 11420.21, Government Code. Reference: Sections 480, 729, 3090, 3091 and 
3110, Business and Professions Code; and Sections 11400.20, 11400.21 and 11425.50(e), 
Government Code. 
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Attachment 1 - Draft 7 (04-30-2013) 
DCA Provision (3) 

(3) Denial of application for registered sex offender: Require the Board to deny a license to 
an applicant or revoke the license of a licensee who is registered as a sex offender. 

Background: 
Currently, the Board has authority to deny the application for licensure of a registered sex 
offender and revoke the license of a licensee who is a registered sex offender, but it is not 
mandatory. The applicant and licensee must go through the regular disciplinary process before 
the license can be revoked. 

Problem, Rationale for Change: 
This language is for preventative purposes and aside from a few exemptions, would make it 
mandatory that the Board deny the application for licensure of a registered sex offender and 
revoke the license of a licensee who is required to register as a sex offender. This section is 
similar to language which currently exists for physicians (BPC Section 2221(d) and Section 
2232), for dentists (BPC Section 1687), for physical therapists (BPC Section 2660.5) and for 
psychologists (BPC Section 2964.3). 

Recommendation:
 
If the Board chooses to make this change, it is recommended to amend the regulations
 
pertaining to applicant requirements and disciplinary guidelines.
 

Proposed Regulatory Language 

Section 1575.1 is added to Article 12 of Division 15 to read as follows: 

1575.1. Required Actions Against Registered Sex Offenders. 
(a)  Except as otherwise provided, if an individual is required to register as a sex offender 
pursuant to Section 290 of the Penal Code, or the equivalent in another state or territory, or 
military or federal law, the Board shall: 

(1)  Deny an application by the individual for licensure, in accordance with the procedures set 
forth in Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the 
Government Code. 

(2)  Promptly revoke the license of the individual, in accordance with the procedures set forth in 
Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government 
Code, and shall not stay the revocation nor place the license on probation. 

(3)  Deny any petition to reinstate or reissue the individual’s license. 

(b)  This section shall not apply to any of the following: 

(1)  An individual who has been relieved under Section 290.5 of the Penal Code of his or her 
duty to register as a sex offender, or whose duty to register has otherwise been formally 
terminated under California law or the law of the jurisdiction that required registration. 

(2)  Any individual who is required to register as a sex offender pursuant to Section 290 of the 
Penal Code solely because of a misdemeanor conviction under Section 314 of the Penal Code; 
provided; however, that nothing in this paragraph shall prohibit the Board from exercising its 
discretion to deny or discipline a licensee under any other provision of state law based upon the 
licensee’s conviction under section 314 of the Penal Code. 

Page 5 of 11 



  

  

 

    
  

    
 

       
 

Attachment 1 - Draft 7 (04-30-2013) 
(3)  Any administrative proceeding that is fully adjudicated prior to the effective date of this 
regulation.  A petition for reinstatement of a revoked or surrendered license shall be considered 
a new proceeding for purposes of this paragraph, and the prohibition in subsection (a) against 
reinstating a license shall govern. 

NOTE: Authority cited:  Section 3090, Business and Professions Code.  Reference: Sections 
480, 3025, 3056, 3110, and 3120, Business and Professions Code. 
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Attachment 1 - Draft 7 (04-30-2013) 
DCA Provisions (4), (5), and (7-9) 

(4) Confidentiality agreements regarding settlements (Gag Clauses): Define in regulation 
that participating in confidentiality agreements regarding settlements is unprofessional conduct. 

Implemented for all boards by AB 2570 (Leno, Chapter 561, Statutes of 2012). 

(5) Failure to provide documents and failure to comply with court order: Require a 
licensee to comply with a request for medical records or a court order issued in enforcement of 
a subpoena for medical records. 

The Board already has authority to do this pursuant to BPC section 3110 (x), which mirrors 
Health and Safety Code 123110. 

(7) Sexual misconduct: Currently defined in BPC Section 726. Define in regulation that sexual 
misconduct is unprofessional misconduct. 

Background:
 
BPC section 726 defines the commission of any act of sexual abuse, misconduct, or relations
 
with a patient, client or, customer as unprofessional conduct and grounds for disciplinary action.
 

BPC section 3110(m) allows the Board to take action against a licensee and revoke a license if
 
they commit or solicit an act punishable as a sexually related crime, if that act or solicitation is 

substantially related to the qualifications, functions, or duties of an optometrist.
 

In the Board’s Disciplinary Guidelines, the minimum discipline recommended for sexual
 
misconduct is revocation.
 

None of the above specifically defines sexual misconduct as unprofessional conduct.
 

Problem/Rationale for Change:
 
Some acts of sexual misconduct may not be considered crimes, but when it comes to licensees, 

it can be argued that they should be. The possibility that an act of sexual misconduct will not be 

unprofessional conduct will result in no discipline on the licensee, and that should be prevented.
 
Acts of sexual misconduct reflect poorly on a licensee’s common sense and professional
 
judgment, which are essential to the practice of optometry, and tend to undermine the public’s 

confidence in and respect for the optometric profession (Griffiths v. Super. Court, 96 Cal. App.
 
4th 757 (2002)).
 

One of the Board’s responsibilities as a consumer protection agency is to proactively look for 
ways to prevent consumer harm before it happens. Specifically stating that sexual misconduct is 
unprofessional conduct will ensure that any acts of sexual misconduct will affect the license. 

Recommendation 
If the Board chooses to make these amendments, it is recommended they be made via 
regulation. 

(8) Failure to provide information or cooperate in an investigation: Make it unprofessional 
conduct for a licensee who fails to furnish information in a timely manner or cooperate in a 
disciplinary investigation. 

Page 7 of 11 



  

  

   
 

 

 

  
    

    
  

  
  

  
   

    
  

 

   

 

   
  

  

 
 

     
      

 

         
    

    
  

  
   

 

 

     
    

   
   

   

 

     
  

 

 

 
  

  
 

 

 

  
  

    
      

     

Attachment 1 - Draft 7 (04-30-2013) 
Background:
 
Currently, the Board has no authority to discipline licensees who fails to cooperate in a 

disciplinary investigation.
 

Problem, Rationale for Change: 
The Board has had many instances were licensees have been uncooperative during a 
disciplinary investigation. This requirement was recommended by the Attorney General’s Office. 
According to the Attorney General, a significant factor preventing the timely completion of 
investigations is the refusal of some health care practitioners to cooperate with an investigation 
of the Board. This refusal to cooperate routinely results in significant scheduling problems and 
delays, countless hours wasted serving and enforcing subpoenas, and delays resulting from the 
refusal to produce documents or answer questions during interviews. Other states have long 
required licensees to cooperate with investigation being conducted by disciplinary authorities. 
The Attorney General argues that the enactment of this requirement in California would 
significantly reduce the substantial delays that result of a practitioner’s failure to cooperate 
during a board’s investigation. This section is similar to other state’s statutes and to BPC section 
6068(i) (State Bar). 

Recommendation:
 
If the Board chooses to adopt this change, it is recommended to define in regulation that failure 

to cooperate in an investigation is unprofessional conduct.
 

(9) Failure to report an arrest, conviction, etc.: Require a licensee to report to the Board any 
felony indictment or charge or any felony or misdemeanor conviction. 

Background: 
Currently, licensees are not required to self report any felony indictment or charge or any felony 
or misdemeanor conviction against them. Likewise, the Board has no authority to discipline 
licensees who fail to report such occurrences. Existing law for physicians and surgeons, 
osteopathic physician and surgeons, and doctors of podiatric medicine requires them to report 
to his or her respective board when there is an indictment or information charging a felony 
against the licensee or he or she has been convicted of a felony or misdemeanor. 

Problem, Rationale for Change: 
Since current optometric law does not allow for timely reporting of a felony indictment or charge 
of any felony or misdemeanor conviction, requiring a licensee to self report these occurrences 
will enable the Board to more quickly investigate the underlying allegations and offenses and act 
accordingly to provide better consumer protection. 

Recommendation:
 
If the Board chooses to make this change, it is recommended to define in regulation that failure 

to report an arrest, conviction, etc. is unprofessional conduct.
 

Proposed Regulatory Language: 

Section 1575.2 is added to Article 12 of Division 15 to read as follows: 

1575.2. Unprofessional Conduct. 
In addition to the conduct described in Section 3110 of the Code, “unprofessional conduct” also 
includes, but is not limited to the following: 

(a) Failure to cooperate and participate in any Board investigation pending against the licensee. 
This includes, but is not limited to, failure to respond to a Board request for information or 
evidence within 15 days of receipt of the request or within the time specified in the request, 
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Attachment 1 - Draft 7 (04-30-2013) 
whichever is later, unless the licensee is unable to provide the information within this time period 
for good cause. This subsection shall not be construed to deprive a licensee of any privilege 
guaranteed by the Fifth Amendment to the Constitution of the United States, or any other 
constitutional or statutory privileges. This subsection shall not be construed to require a licensee 
to cooperate with a request that would require the licensee to waive any constitutional or 
statutory privilege or to comply with a request for information or other matters within an 
unreasonable period of time in light of the time constraints of the licensee’s practice. Any 
exercise by a licensee of any constitutional or statutory privilege shall not be used against the 
licensee in a regulatory or disciplinary proceeding against the licensee. 

(b) The commission of any act of sexual abuse or misconduct. 

(c)  Failure to report to the Board, within 30 days, any of the following: 

(1) The bringing of an indictment or information charging a felony against the licensee. 

(2) The arrest of the licensee. 

(3) The conviction of the licensee, including any verdict of guilty, or pleas of guilty or no contest, 
of any felony or misdemeanor. 

(4)  Any disciplinary action taken by another licensing entity or authority of this state or of 
another state or an agency of the federal government or the United States military. 

(d)  Failure or refusal to comply with a court order, issued in the enforcement of a subpoena, 
mandating the reseal of records to the Board. 

NOTE:  Authority cited: Section 3090 and 3110, Business and Professions Code.  Reference: 
Sections 480, 3010.1, 3010.5, 3024, and 3025, Business and Professions Code. 
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Attachment 1 - Draft 7 (04-30-2013) 
DCA Provision (6) 

(6) Psychological or medical evaluation of applicant: Authorize the Board to order an 
applicant for licensure to be examined by a physician or psychologist if it appears that the 
applicant may be unable to safely practice the licensed profession due to a physical or mental 
illness; authorize the Board to deny the application if the applicant refuses to comply with the 
order; and prohibit the Board from issuing a license until it receives evidence of the applicant’s 
ability to safely practice. 

Background:
 
Currently, the Board only has the authority to deny an applicant a license for criminal
 
convictions, dishonesty, fraud or deceit, or any act if committed by a licensee would be grounds 

for disciplinary action.
 

Problem, Rationale for Change: 
The Board lacks the authority to compel an applicant to submit to a psychological or physical 
examination when the applicant’s fitness to practice is compromised based on suspected 
mental illness or chemical dependency. This proposed language would give the Board authority 
to compel an applicant to take such examinations and deny a license based on the results. This 
will solidify the Board’s ability to protect the public, given the potential harm/damage to public 
safety of a substance abusing licensee or one of mental illness or other physical illness. 

Recommendation:
 
Amend regulations pertaining to applicant review that a psychological or medical evaluation may
 
be required if the Board is suspicious of mental or physical illness.
 

Proposed Regulatory Language: 

§ 1516. Application Review and Criteria for Rehabilitation. 

(a) In addition to any other requirements for licensure, whenever it appears that an applicant 
may be unable to practice optometry safely because he or she’s ability to practice may be 
impaired due to mental or physical illness affecting competency, the Board may require the 
applicant to be examined by one or more physicians and surgeons or psychologists designated 
by the Board. The applicant shall pay the full cost of the examination. An applicant’s failure to 
comply with the requirement shall render his or her application incomplete. If after receiving the 
report of evaluation, the Board determines that the applicant is unable to safely practice, the 
Board may deny the application. The report of the evaluation shall be made available to the 
applicant. 

(a) When considering the denial of a certificate of registration license under Section 480 of the 
Code, the Board, in evaluating the rehabilitation of the applicant and his/her present eligibility for 
a certificate of registration license, will consider the following criteria: 

(1) The nature and severity of the act(s) or crime(s) under consideration as grounds for denial. 

(2) Evidence of any act(s) committed subsequent to the act(s) or crime(s) under consideration 
as grounds for denial which also could be considered as grounds for denial under Section 480 
of the Code. 

(3) The time that has elapsed since commission of the act(s) or crime(s) referred to in 
subdivision (1) or (2). 

Page 10 of 11 



  

  

  
  

 
   

 
       

    
 

 

  
 

   
 

  
 

   
 

    
 

 
   

 
 

   
 

      

 

 
  

  
 

  
   

 
  

 
 
 

Attachment 1 - Draft 7 (04-30-2013) 
(4) The extent to which the applicant has complied with any terms of parole, probation, 
restitution, or any other sanctions lawfully imposed against the applicant. 

(5) Evidence, if any, of rehabilitation submitted by the applicant. 

(b) When considering the suspension or revocation of a certificate of registration license on the 
grounds that the registrant licensee has been convicted of a crime, the Board, in evaluating the 
rehabilitation of such person and his/or her present eligibility for a license, will consider the 
following criteria: 

(1) Nature and severity of the act(s) or offense(s). 

(2) Total criminal record. 

(3) The time that has elapsed since commission of the act(s) or offense(s). 

(4) Whether the licensee has complied with any terms of parole, probation, restitution or any 
other sanctions lawfully imposed against the licensee. 

(5) If applicable, evidence of expungement proceedings pursuant to Section 1203.4 of the Penal 
Code. 

(6) Evidence, if any, of rehabilitation submitted by the licensee. 

(c) When considering a petition for reinstatement of a certificate of registration license under 
Section 11522 of the Government Code, the Board shall evaluate evidence of rehabilitation 
submitted by the petitioner, considering those criteria of rehabilitation specified in subsection 
(b). 

Note: Authority cited: Sections 3023, 3023.1 and 3025, Business and Professions Code. 
Reference: Sections 475, 480, 481, and 482, and 3056 Business and Professions Code; and 
Section 11522, Government Code. 
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GLOSSARY OF CODE SECTIONS REFERENCED IN SB 1111 PROPOSED 
REGULATIONS 

Business and Professions Code Section 729. 
(a) Any physician and surgeon, psychotherapist, alcohol and drug abuse counselor or any person holding 
himself or herself out to be a physician and surgeon, psychotherapist, or alcohol and drug abuse 
counselor, who engages in an act of sexual intercourse, sodomy, oral copulation, or sexual contact with a 
patient or client, or with a former patient or client when the relationship was terminated primarily for the 
purpose of engaging in those acts, unless the physician and surgeon, psychotherapist, or alcohol and 
drug abuse counselor has referred the patient or client to an independent and objective physician and 
surgeon, psychotherapist, or alcohol and drug abuse counselor recommended by a third-party physician 
and surgeon, psychotherapist, or alcohol and drug abuse counselor for treatment, is guilty of sexual 
exploitation by a physician and surgeon, psychotherapist, or alcohol and drug abuse counselor. 
(b) Sexual exploitation by a physician and surgeon, psychotherapist, or alcohol and drug abuse counselor 
is a public offense: 
(1) An act in violation of subdivision (a) shall be punishable by imprisonment in a county jail for a period of 
not more than six months, or a fine not exceeding one thousand dollars ($1,000), or by both that 
imprisonment and fine. 
(2) Multiple acts in violation of subdivision (a) with a single victim, when the offender has no prior 
conviction for sexual exploitation, shall be punishable by imprisonment in a county jail for a period of not 
more than six months, or a fine not exceeding one thousand dollars ($1,000), or by both that 
imprisonment and fine. 
(3) An act or acts in violation of subdivision (a) with two or more victims shall be punishable by 
imprisonment pursuant to subdivision (h) of Section 1170 of the Penal Code for a period of 16 months, 
two years, or three years, and a fine not exceeding ten thousand dollars ($10,000); or the act or acts shall 
be punishable by imprisonment in a county jail for a period of not more than one year, or a fine not 
exceeding one thousand dollars ($1,000), or by both that imprisonment and fine. 
(4) Two or more acts in violation of subdivision (a) with a single victim, when the offender has at least one 
prior conviction for sexual exploitation, shall be punishable by imprisonment pursuant to subdivision (h) of 
Section 1170 of the Penal Code for a period of 16 months, two years, or three years, and a fine not 
exceeding ten thousand dollars ($10,000); or the act or acts shall be punishable by imprisonment in a 
county jail for a period of not more than one year, or a fine not exceeding one thousand dollars ($1,000), 
or by both that imprisonment and fine. 
(5) An act or acts in violation of subdivision (a) with two or more victims, and the offender has at least one 
prior conviction for sexual exploitation, shall be punishable by imprisonment pursuant to subdivision (h) of 
Section 1170 of the Penal Code for a period of 16 months, two years, or three years, and a fine not 
exceeding ten thousand dollars ($10,000). 
For purposes of subdivision (a), in no instance shall consent of the patient or client be a defense. 
However, physicians and surgeons shall not be guilty of sexual exploitation for touching any intimate part 
of a patient or client unless the touching is outside the scope of medical examination and treatment, or 
the touching is done for sexual gratification. 
(c) For purposes of this section: 
(1) “Psychotherapist” has the same meaning as defined in Section 728. 
(2) “Alcohol and drug abuse counselor” means an individual who holds himself or herself out to be an 
alcohol or drug abuse professional or paraprofessional. 
(3) “Sexual contact” means sexual intercourse or the touching of an intimate part of a patient for the 
purpose of sexual arousal, gratification, or abuse. 
(4) “Intimate part” and “touching” have the same meanings as defined in Section 243.4 of the Penal Code. 
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Attachment 2 

(d) In the investigation and prosecution of a violation of this section, no person shall seek to obtain 
disclosure of any confidential files of other patients, clients, or former patients or clients of the physician 
and surgeon, psychotherapist, or alcohol and drug abuse counselor. 
(e) This section does not apply to sexual contact between a physician and surgeon and his or her spouse 
or person in an equivalent domestic relationship when that physician and surgeon provides medical 
treatment, other than psychotherapeutic treatment, to his or her spouse or person in an equivalent 
domestic relationship. 
(f) If a physician and surgeon, psychotherapist, or alcohol and drug abuse counselor in a professional 
partnership or similar group has sexual contact with a patient in violation of this section, another physician 
and surgeon, psychotherapist, or alcohol and drug abuse counselor in the partnership or group shall not 
be subject to action under this section solely because of the occurrence of that sexual contact. 

Business and Professions Code Section 820. Mental Illness or Physical Illness  
Whenever it appears that any person holding a license, certificate or permit under this division or under 
any initiative act referred to in this division may be unable to practice his or her profession safely because 
the licentiate’s ability to practice is impaired due to mental illness, or physical illness affecting 
competency, the licensing agency may order the licentiate to be examined by one or more physicians and 
surgeons or psychologists designated by the agency. The report of the examiners shall be made 
available to the licentiate and may be received as direct evidence in proceedings conducted pursuant to 
Section 822. 

Business and Professions Code Section 3110. 
The board may take action against any licensee who is charged with unprofessional conduct, and may 
deny an application for a license if the applicant has committed unprofessional conduct. In addition to 
other provisions of this article, unprofessional conduct includes, but is not limited to, the following: 
(a) Violating or attempting to violate, directly or indirectly assisting in or abetting the violation of, or 
conspiring to violate any provision of this chapter or any of the rules and regulations adopted by the board 
pursuant to this chapter. 
(b) Gross negligence. 
(c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or omissions. 
(d) Incompetence. 
(e) The commission of fraud, misrepresentation, or any act involving dishonesty or corruption, that is 
substantially related to the qualifications, functions, or duties of an optometrist. 
(f) Any action or conduct that would have warranted the denial of a license. 
(g) The use of advertising relating to optometry that violates Section 651 or 17500. 
(h) Denial of licensure, revocation, suspension, restriction, or any other disciplinary action against a 
health care professional license by another state or territory of the United States, by any other 
governmental agency, or by another California health care professional licensing board. A certified copy 
of the decision or judgment shall be conclusive evidence of that action. 
(i) Procuring his or her license by fraud, misrepresentation, or mistake. 
(j) Making or giving any false statement or information in connection with the application for issuance of a 
license. 
(k) Conviction of a felony or of any offense substantially related to the qualifications, functions, and duties 
of an optometrist, in which event the record of the conviction shall be conclusive evidence thereof. 
(l) Administering to himself or herself any controlled substance or using any of the dangerous drugs 
specified in Section 4022, or using alcoholic beverages to the extent, or in a manner, as to be dangerous 
or injurious to the person applying for a license or holding a license under this chapter, or to any other 
person, or to the public, or, to the extent that the use impairs the ability of the person applying for or 

2 of 26 



 
 

  
 

 
   

  
  

  
 

  
 

 
  

   
 

 
  

 
   

    
  
    

   
 

   
 

  

 
   

  
   

 
  

  
   

    
  

 
 

  
 

  
 
 

      
 

   
  

 
     

    

Attachment 2 

holding a license to conduct with safety to the public the practice authorized by the license, or the 
conviction of a misdemeanor or felony involving the use, consumption, or self administration of any of the 
substances referred to in this subdivision, or any combination thereof. 
(m) Committing or soliciting an act punishable as a sexually related crime, if that act or solicitation is 
substantially related to the qualifications, functions, or duties of an optometrist. 
(n) Repeated acts of excessive prescribing, furnishing or administering of controlled substances or 
dangerous drugs specified in Section 4022, or repeated acts of excessive treatment. 
(o) Repeated acts of excessive use of diagnostic or therapeutic procedures, or repeated acts of excessive 
use of diagnostic or treatment facilities. 
(p) The prescribing, furnishing, or administering of controlled substances or drugs specified in Section 
4022, or treatment without a good faith prior examination of the patient and optometric reason. 
(q) The failure to maintain adequate and accurate records relating to the provision of services to his or her 
patients. 
(r) Performing, or holding oneself out as being able to perform, or offering to perform, any professional 
services beyond the scope of the license authorized by this chapter. 
(s) The practice of optometry without a valid, unrevoked, unexpired license. 
(t) The employing, directly or indirectly, of any suspended or unlicensed optometrist to perform any work 
for which an optometry license is required. 
(u)  Permitting another person to use the licensee’s optometry license for any purpose. 
(v) Altering with fraudulent intent a license issued by the board, or using a fraudulently altered license, 
permit certification or any registration issued by the board. 
(w) Except for good cause, the knowing failure to protect patients by failing to follow infection control 
guidelines of the board, thereby risking transmission of blood borne infectious diseases from optometrist 
to patient, from patient to patient, or from patient to optometrist. In administering this subdivision, the 
board shall consider the standards, regulations, and guidelines of the State Department of Health 
Services developed pursuant to Section 1250.11 of the Health and Safety Code and the standards, 
guidelines, and regulations pursuant to the California Occupational Safety and Health Act of 1973 (Part 1 
(commencing with Section 6300) of Division 5 of the Labor Code) for preventing the transmission of HIV, 
hepatitis B, and other blood borne pathogens in health care settings. As necessary, the board may 
consult with the Medical Board of California, the Board of Podiatric Medicine, the Board of Registered 
Nursing, and the Board of Vocational Nursing and Psychiatric Technicians, to encourage appropriate 
consistency in the implementation of this subdivision. 
(x) Failure or refusal to comply with a request for the clinical records of a patient, that is accompanied by 
that patient’s written authorization for release of records to the board, within 15 days of receiving the 
request and authorization, unless the licensee is unable to provide the documents within this time period 
for good cause. 
(y)  Failure to refer a patient to an appropriate physician in either of the following circumstances: 
(1) Where an examination of the eyes indicates a substantial likelihood of any pathology that requires the 
attention of that physician. 
(2) As required by subdivision (c) of Section 3041. 

CHAPTER 5. Administrative Adjudication: Formal Hearing [11500. - 11529.] 

Government Code Section 11500. 
In this chapter unless the context or subject matter otherwise requires: 
(a) “Agency” includes the state boards, commissions, and officers to which this chapter is made 
applicable by law, except that wherever the word “agency” alone is used the power to act may be 
delegated by the agency, and wherever the words “agency itself” are used the power to act shall not be 
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delegated unless the statutes relating to the particular agency authorize the delegation of the agency’s 
power to hear and decide. 
(b) “Party” includes the agency, the respondent, and any person, other than an officer or an employee of 
the agency in his or her official capacity, who has been allowed to appear or participate in the proceeding. 
(c) “Respondent” means any person against whom an accusation is filed pursuant to Section 11503 or 
against whom a statement of issues is filed pursuant to Section 11504. 
(d) “Administrative law judge” means an individual qualified under Section 11502. 
(e) “Agency member” means any person who is a member of any agency to which this chapter is 
applicable and includes any person who himself or herself constitutes an agency. 

Government Code Section 11501. 
(a) This chapter applies to any agency as determined by the statutes relating to that agency. 
(b) This chapter applies to an adjudicative proceeding of an agency created on or after July 1, 1997, 
unless the statutes relating to the proceeding provide otherwise. 
(c) Chapter 4.5 (commencing with Section 11400) applies to an adjudicative proceeding required to be 
conducted under this chapter, unless the statutes relating to the proceeding provide otherwise. 

Government Code Section 11502. 
(a) All hearings of state agencies required to be conducted under this chapter shall be conducted by 
administrative law judges on the staff of the Office of Administrative Hearings. This subdivision applies to 
a hearing required to be conducted under this chapter that is conducted under the informal hearing or 
emergency decision procedure provided in Chapter 4.5 (commencing with Section 11400). 
(b) The Director of the Office of Administrative Hearings has power to appoint a staff of administrative law 
judges for the office as provided in Section 11370.3. Each administrative law judge shall have been 
admitted to practice law in this state for at least five years immediately preceding his or her appointment 
and shall possess any additional qualifications established by the State Personnel Board for the particular 
class of position involved. 

Government Code Section 11503. 
A hearing to determine whether a right, authority, license or privilege should be revoked, suspended, 
limited or conditioned shall be initiated by filing an accusation. The accusation shall be a written 
statement of charges which shall set forth in ordinary and concise language the acts or omissions with 
which the respondent is charged, to the end that the respondent will be able to prepare his defense. It 
shall specify the statutes and rules which the respondent is alleged to have violated, but shall not consist 
merely of charges phrased in the language of such statutes and rules. The accusation shall be verified 
unless made by a public officer acting in his official capacity or by an employee of the agency before 
which the proceeding is to be held. The verification may be on information and belief. 

Government Code Section 11504. 
A hearing to determine whether a right, authority, license, or privilege should be granted, issued, or 
renewed shall be initiated by filing a statement of issues. The statement of issues shall be a written 
statement specifying the statutes and rules with which the respondent must show compliance by 
producing proof at the hearing and, in addition, any particular matters that have come to the attention of 
the initiating party and that would authorize a denial of the agency action sought. The statement of issues 
shall be verified unless made by a public officer acting in his or her official capacity or by an employee of 
the agency before which the proceeding is to be held. The verification may be on information and belief. 
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The statement of issues shall be served in the same manner as an accusation, except that, if the hearing 
is held at the request of the respondent, Sections 11505 and 11506 shall not apply and the statement of 
issues together with the notice of hearing shall be delivered or mailed to the parties as provided in 
Section 11509. Unless a statement to respondent is served pursuant to Section 11505, a copy of 
Sections 11507.5, 11507.6, and 11507.7, and the name and address of the person to whom requests 
permitted by Section 11505 may be made, shall be served with the statement of issues. 

Government Code Section 11504.5. 
In the following sections of this chapter, all references to accusations shall be deemed to be applicable to 
statements of issues except in those cases mentioned in subdivision (a) of Section 11505 and Section 
11506 where compliance is not required. 

Government Code Section 11505. 
(a) Upon the filing of the accusation the agency shall serve a copy thereof on the respondent as provided 
in subdivision (c). The agency may include with the accusation any information which it deems 
appropriate, but it shall include a post card or other form entitled Notice of Defense which, when signed 
by or on behalf of the respondent and returned to the agency, will acknowledge service of the accusation 
and constitute a notice of defense under Section 11506. The copy of the accusation shall include or be 
accompanied by (1) a statement that respondent may request a hearing by filing a notice of defense as 
provided in Section 11506 within 15 days after service upon the respondent of the accusation, and that 
failure to do so will constitute a waiver of the respondent’s right to a hearing, and (2) copies of Sections 
11507.5, 11507.6, and 11507.7. 
(b) The statement to respondent shall be substantially in the following form: 
Unless a written request for a hearing signed by or on behalf of the person named as respondent in the 
accompanying accusation is delivered or mailed to the agency within 15 days after the accusation was 
personally served on you or mailed to you, (here insert name of agency) may proceed upon the 
accusation without a hearing. The request for a hearing may be made by delivering or mailing the 
enclosed form entitled Notice of Defense, or by delivering or mailing a notice of defense as provided by 
Section 11506 of the Government Code to: (here insert name and address of agency). You may, but 
need not, be represented by counsel at any or all stages of these proceedings. 
If you desire the names and addresses of witnesses or an opportunity to inspect and copy the items 
mentioned in Section 11507.6 of the Government Code in the possession, custody or control of the 
agency, you may contact: (here insert name and address of appropriate person). 
The hearing may be postponed for good cause. If you have good cause, you are obliged to notify the 
agency or, if an administrative law judge has been assigned to the hearing, the Office of Administrative 
Hearings, within 10 working days after you discover the good cause. Failure to give notice within 10 days 
will deprive you of a postponement. 
(c) The accusation and all accompanying information may be sent to the respondent by any means 
selected by the agency. But no order adversely affecting the rights of the respondent shall be made by 
the agency in any case unless the respondent shall have been served personally or by registered mail as 
provided herein, or shall have filed a notice of defense or otherwise appeared. Service may be proved in 
the manner authorized in civil actions. Service by registered mail shall be effective if a statute or agency 
rule requires the respondent to file the respondent’s address with the agency and to notify the agency of 
any change, and if a registered letter containing the accusation and accompanying material is mailed, 
addressed to the respondent at the latest address on file with the agency. 

Government Code Section 11506. 
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(a) Within 15 days after service of the accusation the respondent may file with the agency a notice of 
defense in which the respondent may: 
(1) Request a hearing. 
(2) Object to the accusation upon the ground that it does not state acts or omissions upon which the 
agency may proceed. 
(3) Object to the form of the accusation on the ground that it is so indefinite or uncertain that the 
respondent cannot identify the transaction or prepare a defense. 
(4) Admit the accusation in whole or in part. 
(5) Present new matter by way of defense. 
(6) Object to the accusation upon the ground that, under the circumstances, compliance with the 
requirements of a regulation would result in a material violation of another regulation enacted by another 
department affecting substantive rights. 
(b) Within the time specified respondent may file one or more notices of defense upon any or all of these 
grounds but all of these notices shall be filed within that period unless the agency in its discretion 
authorizes the filing of a later notice. 
(c) The respondent shall be entitled to a hearing on the merits if the respondent files a notice of defense, 
and the notice shall be deemed a specific denial of all parts of the accusation not expressly admitted. 
Failure to file a notice of defense shall constitute a waiver of respondent’s right to a hearing, but the 
agency in its discretion may nevertheless grant a hearing. Unless objection is taken as provided in 
paragraph (3) of subdivision (a), all objections to the form of the accusation shall be deemed waived. 
(d) The notice of defense shall be in writing signed by or on behalf of the respondent and shall state the 
respondent’s mailing address. It need not be verified or follow any particular form. 
(e) As used in this section, “file,” “files,” “filed,” or “filing” means “delivered or mailed” to the agency as 
provided in Section 11505. 

Government Code Section 11507. 
At any time before the matter is submitted for decision the agency may file or permit the filing of an 
amended or supplemental accusation. All parties shall be notified thereof. If the amended or 
supplemental accusation presents new charges the agency shall afford respondent a reasonable 
opportunity to prepare his defense thereto, but he shall not be entitled to file a further pleading unless the 
agency in its discretion so orders. Any new charges shall be deemed controverted, and any objections to 
the amended or supplemental accusation may be made orally and shall be noted in the record. 

Government Code Section 11507.3. 
(a) When proceedings that involve a common question of law or fact are pending, the administrative law 
judge on the judge’s own motion or on motion of a party may order a joint hearing of any or all the matters 
at issue in the proceedings. The administrative law judge may order all the proceedings consolidated and 
may make orders concerning the procedure that may tend to avoid unnecessary costs or delay. 
(b) The administrative law judge on the judge’s own motion or on motion of a party, in furtherance of 
convenience or to avoid prejudice or when separate hearings will be conducive to expedition and 
economy, may order a separate hearing of any issue, including an issue raised in the notice of defense, 
or of any number of issues. 

Government Code Section 11507.5. 
The provisions of Section 11507.6 provide the exclusive right to and method of discovery as to any 
proceeding governed by this chapter. 
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Government Code Section 11507.6. 
After initiation of a proceeding in which a respondent or other party is entitled to a hearing on the merits, a 
party, upon written request made to another party, prior to the hearing and within 30 days after service by 
the agency of the initial pleading or within 15 days after the service of an additional pleading, is entitled to 
(1) obtain the names and addresses of witnesses to the extent known to the other party, including, but not 
limited to, those intended to be called to testify at the hearing, and (2) inspect and make a copy of any of 
the following in the possession or custody or under the control of the other party: 
(a) A statement of a person, other than the respondent, named in the initial administrative pleading, or in 
any additional pleading, when it is claimed that the act or omission of the respondent as to this person is 
the basis for the administrative proceeding; 
(b) A statement pertaining to the subject matter of the proceeding made by any party to another party or 
person; 
(c) Statements of witnesses then proposed to be called by the party and of other persons having personal 
knowledge of the acts, omissions or events which are the basis for the proceeding, not included in (a) or 
(b) above; 
(d) All writings, including, but not limited to, reports of mental, physical and blood examinations and things 
which the party then proposes to offer in evidence; 
(e) Any other writing or thing which is relevant and which would be admissible in evidence; 
(f) Investigative reports made by or on behalf of the agency or other party pertaining to the subject matter 
of the proceeding, to the extent that these reports (1) contain the names and addresses of witnesses or of 
persons having personal knowledge of the acts, omissions or events which are the basis for the 
proceeding, or (2) reflect matters perceived by the investigator in the course of his or her investigation, or 
(3) contain or include by attachment any statement or writing described in (a) to (e), inclusive, or summary 
thereof. 
For the purpose of this section, “statements” include written statements by the person signed or otherwise 
authenticated by him or her, stenographic, mechanical, electrical or other recordings, or transcripts 
thereof, of oral statements by the person, and written reports or summaries of these oral statements. 
Nothing in this section shall authorize the inspection or copying of any writing or thing which is privileged 
from disclosure by law or otherwise made confidential or protected as the attorney’s work product. 

Government Code Section 11507.7. 
(a) Any party claiming the party’s request for discovery pursuant to Section 11507.6 has not been 
complied with may serve and file with the administrative law judge a motion to compel discovery, naming 
as respondent the party refusing or failing to comply with Section 11507.6. The motion shall state facts 
showing the respondent party failed or refused to comply with Section 11507.6, a description of the 
matters sought to be discovered, the reason or reasons why the matter is discoverable under that section, 
that a reasonable and good faith attempt to contact the respondent for an informal resolution of the issue 
has been made, and the ground or grounds of respondent’s refusal so far as known to the moving party. 
(b) The motion shall be served upon respondent party and filed within 15 days after the respondent party 
first evidenced failure or refusal to comply with Section 11507.6 or within 30 days after request was made 
and the party has failed to reply to the request, or within another time provided by stipulation, whichever 
period is longer. 
(c) The hearing on the motion to compel discovery shall be held within 15 days after the motion is made, 
or a later time that the administrative law judge may on the judge’s own motion for good cause determine. 
The respondent party shall have the right to serve and file a written answer or other response to the 
motion before or at the time of the hearing. 
(d) Where the matter sought to be discovered is under the custody or control of the respondent party and 
the respondent party asserts that the matter is not a discoverable matter under the provisions of Section 
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11507.6, or is privileged against disclosure under those provisions, the administrative law judge may 
order lodged with it matters provided in subdivision (b) of Section 915 of the Evidence Code and examine 
the matters in accordance with its provisions. 
(e) The administrative law judge shall decide the case on the matters examined in camera, the papers 
filed by the parties, and such oral argument and additional evidence as the administrative law judge may 
allow. 
(f) Unless otherwise stipulated by the parties, the administrative law judge shall no later than 15 days 
after the hearing make its order denying or granting the motion. The order shall be in writing setting forth 
the matters the moving party is entitled to discover under Section 11507.6. A copy of the order shall 
forthwith be served by mail by the administrative law judge upon the parties. Where the order grants the 
motion in whole or in part, the order shall not become effective until 10 days after the date the order is 
served. Where the order denies relief to the moving party, the order shall be effective on the date it is 
served. 

Government Code Section 11508. 
(a) The agency shall consult the office, and subject to the availability of its staff, shall determine the time 
and place of the hearing. The hearing shall be held at a hearing facility maintained by the office in 
Sacramento, Oakland, Los Angeles, or San Diego and shall be held at the facility that is closest to the 
location where the transaction occurred or the respondent resides. 
(b) Notwithstanding subdivision (a), the hearing may be held at either of the following places: 
(1) A place selected by the agency that is closer to the location where the transaction occurred or the 
respondent resides. 
(2) A place within the state selected by agreement of the parties. 
(c) The respondent may move for, and the administrative law judge has discretion to grant or deny, a 
change in the place of the hearing. A motion for a change in the place of the hearing shall be made within 
10 days after service of the notice of hearing on the respondent. 
Unless good cause is identified in writing by the administrative law judge, hearings shall be held in a 
facility maintained by the office. 

Government Code Section 11509. 
The agency shall deliver or mail a notice of hearing to all parties at least 10 days prior to the hearing. The 
hearing shall not be prior to the expiration of the time within which the respondent is entitled to file a 
notice of defense. 
The notice to respondent shall be substantially in the following form but may include other information: 
You are hereby notified that a hearing will be held before [here insert name of agency] at [here insert 
place of hearing] on the ____ day of ____, 19__, at the hour of ____, upon the charges made in the 
accusation served upon you. If you object to the place of hearing, you must notify the presiding officer 
within 10 days after this notice is served on you. Failure to notify the presiding officer within 10 days will 
deprive you of a change in the place of the hearing. You may be present at the hearing. You have the 
right to be represented by an attorney at your own expense. You are not entitled to the appointment of an 
attorney to represent you at public expense. You are entitled to represent yourself without legal counsel. 
You may present any relevant evidence, and will be given full opportunity to cross-examine all witnesses 
testifying against you. You are entitled to the issuance of subpoenas to compel the attendance of 
witnesses and the production of books, documents or other things by applying to [here insert appropriate 
office of agency]. 

Government Code Section 11511. 

8 of 26 



 
 

  
 

   
    

    
   

   
  

 
   

  
 

 
  

 
    

 
    

  
  

  
 

 
 

  
    

   
 

 
 

       
 

    
    
    
     
    
    
    
    

  
     

 
    
    

 
 

  
 

 
 

       

Attachment 2 

On verified petition of any party, an administrative law 
judge or, if an administrative law judge has not been appointed, an 
agency may order that the testimony of any material witness residing 
within or without the state be taken by deposition in the manner 
prescribed by law for depositions in civil actions under Title 4 
(commencing with Section 2016.010) of Part 4 of the Code of Civil 
Procedure. The petition shall set forth the nature of the pending 
proceeding; the name and address of the witness whose testimony is 
desired; a showing of the materiality of the testimony; a showing 
that the witness will be unable or cannot be compelled to attend; and 
shall request an order requiring the witness to appear and testify 
before an officer named in the petition for that purpose. The 
petitioner shall serve notice of hearing and a copy of the petition 
on the other parties at least 10 days before the hearing. Where the 
witness resides outside the state and where the administrative law 
judge or agency has ordered the taking of the testimony by 
deposition, the agency shall obtain an order of court to that effect 
by filing a petition therefor in the superior court in Sacramento 
County. The proceedings thereon shall be in accordance with the 
provisions of Section 11189. 

Government Code Section 11511.5. 
(a) On motion of a party or by order of an administrative 

law judge, the administrative law judge may conduct a prehearing 
conference. The administrative law judge shall set the time and place 
for the prehearing conference, and shall give reasonable written 
notice to all parties. 

(b) The prehearing conference may deal with one or more of the 
following matters: 

(1) Exploration of settlement possibilities. 
(2) Preparation of stipulations. 
(3) Clarification of issues. 
(4) Rulings on identity and limitation of the number of witnesses. 
(5) Objections to proffers of evidence. 
(6) Order of presentation of evidence and cross-examination. 
(7) Rulings regarding issuance of subpoenas and protective orders. 
(8) Schedules for the submission of written briefs and schedules 

for the commencement and conduct of the hearing. 
(9) Exchange of witness lists and of exhibits or documents to be 

offered in evidence at the hearing. 
(10) Motions for intervention. 
(11) Exploration of the possibility of using alternative dispute 

resolution provided in Article 5 (commencing with Section 11420.10) 
of, or the informal hearing procedure provided in Article 10 
(commencing with Section 11445.10) of, Chapter 4.5, and objections to 
use of the informal hearing procedure. Use of alternative dispute 
resolution or of the informal hearing procedure is subject to 
subdivision (d). 

(12) Any other matters as shall promote the orderly and prompt 
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Attachment 2 

conduct of the hearing. 
(c) The administrative law judge may conduct all or part of the 

prehearing conference by telephone, television, or other electronic 
means if each participant in the conference has an opportunity to 
participate in and to hear the entire proceeding while it is taking 
place. 

(d) W ith the consent of the parties, the prehearing conference may 
be converted immediately into alternative dispute resolution or an 
informal hearing. With the consent of the parties, the proceeding may 
be converted into alternative dispute resolution to be conducted at 
another time. W ith the consent of the agency, the proceeding may be 
converted into an informal hearing to be conducted at another time 
subject to the right of a party to object to use of the informal 
hearing procedure as provided in Section 11445.30. 

(e) The administrative law judge shall issue a prehearing order 
incorporating the matters determined at the prehearing conference. 
The administrative law judge may direct one or more of the parties to 
prepare a prehearing order. 

Government Code Section 11511.7. 
(a) The administrative law judge may order the parties to 

attend and participate in a settlement conference. The administrative 
law judge shall set the time and place for the settlement 
conference, and shall give reasonable written notice to all parties. 

(b) The administrative law judge at the settlement conference 
shall not preside as administrative law judge at the hearing unless 
otherwise stipulated by the parties. The administrative law judge may 
conduct all or part of the settlement conference by telephone, 
television, or other electronic means if each participant in the 
conference has an opportunity to participate in and to hear the 
entire proceeding while it is taking place. 

Government Code Section 11512. 
(a) Every hearing in a contested case shall be presided over 

by an administrative law judge. The agency itself shall determine 
whether the administrative law judge is to hear the case alone or 
whether the agency itself is to hear the case with the administrative 
law judge. 

(b) When the agency itself hears the case, the administrative law 
judge shall preside at the hearing, rule on the admission and 
exclusion of evidence, and advise the agency on matters of law; the 
agency itself shall exercise all other powers relating to the conduct 
of the hearing but may delegate any or all of them to the 
administrative law judge. When the administrative law judge alone 
hears a case, he or she shall exercise all powers relating to the 
conduct of the hearing. A ruling of the administrative law judge 
admitting or excluding evidence is subject to review in the same 
manner and to the same extent as the administrative law judge's 
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Attachment 2 

proposed decision in the proceeding. 
(c) An administrative law judge or agency member shall voluntarily 

disqualify himself or herself and withdraw from any case in which 
there are grounds for disqualification, including disqualification 
under Section 11425.40. The parties may waive the disqualification by 
a writing that recites the grounds for disqualification. A waiver is 
effective only when signed by all parties, accepted by the 
administrative law judge or agency member, and included in the 
record. Any party may request the disqualification of any 
administrative law judge or agency member by filing an affidavit, 
prior to the taking of evidence at a hearing, stating with 
particularity the grounds upon which it is claimed that the 
administrative law judge or agency member is disqualified. Where the 
request concerns an agency member, the issue shall be determined by 
the other members of the agency. W here the request concerns the 
administrative law judge, the issue shall be determined by the agency 
itself if the agency itself hears the case with the administrative 
law judge, otherwise the issue shall be determined by the 
administrative law judge. No agency member shall withdraw voluntarily 
or be subject to disqualification if his or her disqualification 
would prevent the existence of a quorum qualified to act in the 
particular case, except that a substitute qualified to act may be 
appointed by the appointing authority. 

(d) The proceedings at the hearing shall be reported by a 
stenographic reporter. However, upon the consent of all the parties, 
the proceedings may be reported electronically. 

(e) Whenever, after the agency itself has commenced to hear the 
case with an administrative law judge presiding, a quorum no longer 
exists, the administrative law judge who is presiding shall complete 
the hearing as if sitting alone and shall render a proposed decision 
in accordance with subdivision (b) of Section 11517. 

Government Code Section 11513. 
(a) Oral evidence shall be taken only on oath or 

affirmation. 
(b) Each party shall have these rights: to call and examine 

witnesses, to introduce exhibits; to cross-examine opposing witnesses 
on any matter relevant to the issues even though that matter was not 
covered in the direct examination; to impeach any witness regardless 
of which party first called him or her to testify; and to rebut the 
evidence against him or her. If respondent does not testify in his or 
her own behalf he or she may be called and examined as if under 
cross-examination. 

(c) The hearing need not be conducted according to technical rules 
relating to evidence and witnesses, except as hereinafter provided. 
Any relevant evidence shall be admitted if it is the sort of evidence 
on which responsible persons are accustomed to rely in the conduct 
of serious affairs, regardless of the existence of any common law or 
statutory rule which might make improper the admission of the 
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Attachment 2 

evidence over objection in civil actions. 
(d) Hearsay evidence may be used for the purpose of supplementing 

or explaining other evidence but over timely objection shall not be 
sufficient in itself to support a finding unless it would be 
admissible over objection in civil actions. An objection is timely if 
made before submission of the case or on reconsideration. 

(e) The rules of privilege shall be effective to the extent that 
they are otherwise required by statute to be recognized at the 
hearing. 

(f) The presiding officer has discretion to exclude evidence if 
its probative value is substantially outweighed by the probability 
that its admission will necessitate undue consumption of time. 

Government Code Section 11514. 
(a) At any time 10 or more days prior to a hearing or a 

continued hearing, any party may mail or deliver to the opposing 
party a copy of any affidavit which he proposes to introduce in 
evidence, together with a notice as provided in subdivision (b). 
Unless the opposing party, within seven days after such mailing or 
delivery, mails or delivers to the proponent a request to 
cross-examine an affiant, his right to cross-examine such affiant is 
waived and the affidavit, if introduced in evidence, shall be given 
the same effect as if the affiant had testified orally. If an 
opportunity to cross-examine an affiant is not afforded after request 
therefor is made as herein provided, the affidavit may be introduced 
in evidence, but shall be given only the same effect as other 
hearsay evidence. 

(b) The notice referred to in subdivision (a) shall be 
substantially in the following form: 

The accompanying affidavit of (here insert name of affiant) will 
be introduced as evidence at the hearing in (here insert title of 
proceeding). (Here insert name of affiant) will not be called to 
testify orally and you will not be entitled to question him unless 
you notify (here insert name of proponent or his attorney) at (here 
insert address) that you wish to cross-examine him. To be effective 
your request must be mailed or delivered to (here insert name of 
proponent or his attorney) on or before (here insert a date seven 
days after the date of mailing or delivering the affidavit to the 
opposing party). 

Government Code Section 11515. 
In reaching a decision official notice may be taken, either 

before or after submission of the case for decision, of any generally 
accepted technical or scientific matter within the agency's special 
field, and of any fact which may be judicially noticed by the courts 
of this State. Parties present at the hearing shall be informed of 
the matters to be noticed, and those matters shall be noted in the 
record, referred to therein, or appended thereto. Any such party 
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Attachment 2 

shall be given a reasonable opportunity on request to refute the 
officially noticed matters by evidence or by written or oral 
presentation of authority, the matter of such refutation to be 
determined by the agency. 

Government Code Section 11516. 
The agency may order amendment of the accusation after 

submission of the case for decision. Each party shall be given notice 
of the intended amendment and opportunity to show that he will be 
prejudiced thereby unless the case is reopened to permit the 
introduction of additional evidence in his behalf. If such prejudice 
is shown the agency shall reopen the case to permit the introduction 
of additional evidence. 

Government Code Section 11517. 
(a) A contested case may be originally heard by the agency 

itself and subdivision (b) shall apply. Alternatively, at the 
discretion of the agency, an administrative law judge may originally 
hear the case alone and subdivision (c) shall apply. 

(b) If a contested case is originally heard before an agency 
itself, all of the following provisions apply: 

(1) An administrative law judge shall be present during the 
consideration of the case and, if requested, shall assist and advise 
the agency in the conduct of the hearing. 

(2) No member of the agency who did not hear the evidence shall 
vote on the decision. 

(3) The agency shall issue its decision within 100 days of 
submission of the case. 

(c) (1) If a contested case is originally heard by an 
administrative law judge alone, he or she shall prepare within 30 
days after the case is submitted to him or her a proposed decision in 
a form that may be adopted by the agency as the final decision in 
the case. Failure of the administrative law judge to deliver a 
proposed decision within the time required does not prejudice the 
rights of the agency in the case. Thirty days after the receipt by 
the agency of the proposed decision, a copy of the proposed decision 
shall be filed by the agency as a public record and a copy shall be 
served by the agency on each party and his or her attorney. The 
filing and service is not an adoption of a proposed decision by the 
agency. 

(2) W ithin 100 days of receipt by the agency of the administrative 
law judge's proposed decision, the agency may act as prescribed in 
subparagraphs (A) to (E), inclusive. If the agency fails to act as 
prescribed in subparagraphs (A) to (E), inclusive, within 100 days of 
receipt of the proposed decision, the proposed decision shall be 
deemed adopted by the agency. The agency may do any of the following: 

(A) Adopt the proposed decision in its entirety. 
(B) Reduce or otherwise mitigate the proposed penalty and adopt 
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Attachment 2 

the balance of the proposed decision. 
(C) Make technical or other minor changes in the proposed decision 

and adopt it as the decision. Action by the agency under this 
paragraph is limited to a clarifying change or a change of a similar 
nature that does not affect the factual or legal basis of the 
proposed decision. 

(D) Reject the proposed decision and refer the case to the same 
administrative law judge if reasonably available, otherwise to 
another administrative law judge, to take additional evidence. If the 
case is referred to an administrative law judge pursuant to this 
subparagraph, he or she shall prepare a revised proposed decision, as 
provided in paragraph (1), based upon the additional evidence and 
the transcript and other papers that are part of the record of the 
prior hearing. A copy of the revised proposed decision shall be 
furnished to each party and his or her attorney as prescribed in this 
subdivision. 

(E) Reject the proposed decision, and decide the case upon the 
record, including the transcript, or upon an agreed statement of the 
parties, with or without taking additional evidence. By stipulation 
of the parties, the agency may decide the case upon the record 
without including the transcript. If the agency acts pursuant to this 
subparagraph, all of the following provisions apply: 

(i) A copy of the record shall be made available to the parties. 
The agency may require payment of fees covering direct costs of 
making the copy. 

(ii) The agency itself shall not decide any case provided for in 
this subdivision without affording the parties the opportunity to 
present either oral or written argument before the agency itself. If 
additional oral evidence is introduced before the agency itself, no 
agency member may vote unless the member heard the additional oral 
evidence. 

(iii) The authority of the agency itself to decide the case under 
this subdivision includes authority to decide some but not all issues 
in the case. 

(iv) If the agency elects to proceed under this subparagraph, the 
agency shall issue its final decision not later than 100 days after 
rejection of the proposed decision. If the agency elects to proceed 
under this subparagraph, and has ordered a transcript of the 
proceedings before the administrative law judge, the agency shall 
issue its final decision not later than 100 days after receipt of the 
transcript. If the agency finds that a further delay is required by 
special circumstance, it shall issue an order delaying the decision 
for no more than 30 days and specifying the reasons therefor. The 
order shall be subject to judicial review pursuant to Section 11523. 

(d) The decision of the agency shall be filed immediately by the 
agency as a public record and a copy shall be served by the agency on 
each party and his or her attorney. 

Government Code Section 11518. 
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Copies of the decision shall be delivered to the parties 
personally or sent to them by registered mail. 

Government Code Section 11518.5. 
(a) Within 15 days after service of a copy of the decision 

on a party, but not later than the effective date of the decision, 
the party may apply to the agency for correction of a mistake or 
clerical error in the decision, stating the specific ground on which 
the application is made. Notice of the application shall be given to 
the other parties to the proceeding. The application is not a 
prerequisite for seeking judicial review. 

(b) The agency may refer the application to the administrative law 
judge who formulated the proposed decision or may delegate its 
authority under this section to one or more persons. 

(c) The agency may deny the application, grant the application and 
modify the decision, or grant the application and set the matter for 
further proceedings. The application is considered denied if the 
agency does not dispose of it within 15 days after it is made or a 
longer time that the agency provides by regulation. 

(d) Nothing in this section precludes the agency, on its own 
motion or on motion of the administrative law judge, from modifying 
the decision to correct a mistake or clerical error. A modification 
under this subdivision shall be made within 15 days after issuance of 
the decision. 

(e) The agency shall, within 15 days after correction of a mistake 
or clerical error in the decision, serve a copy of the correction on 
each party on which a copy of the decision was previously served. 

Government Code Section 11519. 
(a) The decision shall become effective 30 days after it is 

delivered or mailed to respondent unless: a reconsideration is 
ordered within that time, or the agency itself orders that the 
decision shall become effective sooner, or a stay of execution is 
granted. 

(b) A stay of execution may be included in the decision or if not 
included therein may be granted by the agency at any time before the 
decision becomes effective. The stay of execution provided herein may 
be accompanied by an express condition that respondent comply with 
specified terms of probation; provided, however, that the terms of 
probation shall be just and reasonable in the light of the findings 
and decision. 

(c) If respondent was required to register with any public 
officer, a notification of any suspension or revocation shall be sent 
to the officer after the decision has become effective. 

(d) As used in subdivision (b), specified terms of probation may 
include an order of restitution. Where restitution is ordered and 
paid pursuant to the provisions of this subdivision, the amount paid 
shall be credited to any subsequent judgment in a civil action. 
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(e) The person to which the agency action is directed may not be 
required to comply with a decision unless the person has been served 
with the decision in the manner provided in Section 11505 or has 
actual knowledge of the decision. 

(f) A nonparty may not be required to comply with a decision 
unless the agency has made the decision available for public 
inspection and copying or the nonparty has actual knowledge of the 
decision. 

(g) This section does not preclude an agency from taking immediate 
action to protect the public interest in accordance with Article 13 
(commencing with Section 11460.10) of Chapter 4.5. 

Government Code Section 11519.1. 
(a) A decision rendered against a licensee under Article 1 

(commencing with Section 11700) of Chapter 4 of Division 5 of the 
Vehicle Code may include an order of restitution for any financial 
loss or damage found to have been suffered by a person in the case. 

(b) The failure to make the restitution in accordance with the 
terms of the decision is separate grounds for the Department of Motor 
Vehicles to refuse to issue a license under Article 1 (commencing 
with Section 11700) of Chapter 4 of Division 5 of the Vehicle Code, 
and constitutes a violation of the terms of any applicable 
probationary order in the decision. 

(c) Nothing in this section is intended to limit or restrict 
actions, remedies, or procedures otherwise available to an aggrieved 
party pursuant to any other provision of law. 

Government Code Section 11520. 
(a) If the respondent either fails to file a notice of 

defense or to appear at the hearing, the agency may take action based 
upon the respondent's express admissions or upon other evidence and 
affidavits may be used as evidence without any notice to respondent; 
and where the burden of proof is on the respondent to establish that 
the respondent is entitled to the agency action sought, the agency 
may act without taking evidence. 

(b) Notwithstanding the default of the respondent, the agency or 
the administrative law judge, before a proposed decision is issued, 
has discretion to grant a hearing on reasonable notice to the 
parties. If the agency and administrative law judge make conflicting 
orders under this subdivision, the agency's order takes precedence. 
The administrative law judge may order the respondent, or the 
respondent's attorney or other authorized representative, or both, to 
pay reasonable expenses, including attorney's fees, incurred by 
another party as a result of the respondent's failure to appear at 
the hearing. 

(c) Within seven days after service on the respondent of a 
decision based on the respondent's default, the respondent may serve 
a written motion requesting that the decision be vacated and stating 
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the grounds relied on. The agency in its discretion may vacate the 
decision and grant a hearing on a showing of good cause. As used in 
this subdivision, good cause includes, but is not limited to, any of 
the following: 

(1) Failure of the person to receive notice served pursuant to 
Section 11505. 

(2) Mistake, inadvertence, surprise, or excusable neglect. 

Government Code Section 11521. 
(a) The agency itself may order a reconsideration of all or 

part of the case on its own motion or on petition of any party. The 
agency shall notify a petitioner of the time limits for petitioning 
for reconsideration. The power to order a reconsideration shall 
expire 30 days after the delivery or mailing of a decision to a 
respondent, or on the date set by the agency itself as the effective 
date of the decision if that date occurs prior to the expiration of 
the 30-day period or at the termination of a stay of not to exceed 30 
days which the agency may grant for the purpose of filing an 
application for reconsideration. If additional time is needed to 
evaluate a petition for reconsideration filed prior to the expiration 
of any of the applicable periods, an agency may grant a stay of that 
expiration for no more than 10 days, solely for the purpose of 
considering the petition. If no action is taken on a petition within 
the time allowed for ordering reconsideration, the petition shall be 
deemed denied. 

(b) The case may be reconsidered by the agency itself on all the 
pertinent parts of the record and such additional evidence and 
argument as may be permitted, or may be assigned to an administrative 
law judge. A reconsideration assigned to an administrative law judge 
shall be subject to the procedure provided in Section 11517. If oral 
evidence is introduced before the agency itself, no agency member 
may vote unless he or she heard the evidence. 

Government Code Section 11522. 
A person whose license has been revoked or suspended may 

petition the agency for reinstatement or reduction of penalty after a 
period of not less than one year has elapsed from the effective date 
of the decision or from the date of the denial of a similar 
petition. The agency shall give notice to the Attorney General of the 
filing of the petition and the Attorney General and the petitioner 
shall be afforded an opportunity to present either oral or written 
argument before the agency itself. The agency itself shall decide the 
petition, and the decision shall include the reasons therefor, and 
any terms and conditions that the agency reasonably deems appropriate 
to impose as a condition of reinstatement. This section shall not 
apply if the statutes dealing with the particular agency contain 
different provisions for reinstatement or reduction of penalty. 
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Government Code Section 11523. 
Judicial review may be had by filing a petition for a writ 

of mandate in accordance with the provisions of the Code of Civil 
Procedure, subject, however, to the statutes relating to the 
particular agency. Except as otherwise provided in this section, the 
petition shall be filed within 30 days after the last day on which 
reconsideration can be ordered. The right to petition shall not be 
affected by the failure to seek reconsideration before the agency. On 
request of the petitioner for a record of the proceedings, the 
complete record of the proceedings, or the parts thereof as are 
designated by the petitioner in the request, shall be prepared by the 
Office of Administrative Hearings or the agency and shall be 
delivered to the petitioner, within 30 days after the request, which 
time shall be extended for good cause shown, upon the payment of the 
cost for the preparation of the transcript, the cost for preparation 
of other portions of the record and for certification thereof. The 
complete record includes the pleadings, all notices and orders issued 
by the agency, any proposed decision by an administrative law judge, 
the final decision, a transcript of all proceedings, the exhibits 
admitted or rejected, the written evidence and any other papers in 
the case. If the petitioner, within 10 days after the last day on 
which reconsideration can be ordered, requests the agency to prepare 
all or any part of the record, the time within which a petition may 
be filed shall be extended until 30 days after its delivery to him or 
her. The agency may file with the court the original of any document 
in the record in lieu of a copy thereof. If the petitioner prevails 
in overturning the administrative decision following judicial review, 
the agency shall reimburse the petitioner for all costs of 
transcript preparation, compilation of the record, and certification. 

Government Code Section 11524. 
(a) The agency may grant continuances. When an 

administrative law judge of the Office of Administrative Hearings has 
been assigned to the hearing, no continuance may be granted except 
by him or her or by the presiding judge of the appropriate regional 
office of the Office of Administrative Hearings, for good cause 
shown. 

(b) When seeking a continuance, a party shall apply for the 
continuance within 10 working days following the time the party 
discovered or reasonably should have discovered the event or 
occurrence which establishes the good cause for the continuance. A 
continuance may be granted for good cause after the 10 working days 
have lapsed if the party seeking the continuance is not responsible 
for and has made a good faith effort to prevent the condition or 
event establishing the good cause. 

(c) In the event that an application for a continuance by a party 
is denied by an administrative law judge of the Office of 
Administrative Hearings, and the party seeks judicial review thereof, 
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Attachment 2 

the party shall, within 10 working days of the denial, make 
application for appropriate judicial relief in the superior court or 
be barred from judicial review thereof as a matter of jurisdiction. A 
party applying for judicial relief from the denial shall give notice 
to the agency and other parties. Notwithstanding Section 1010 of the 
Code of Civil Procedure, the notice may be either oral at the time 
of the denial of application for a continuance or written at the same 
time application is made in court for judicial relief. This 
subdivision does not apply to the Department of Alcoholic Beverage 
Control. 

Government Code Section 11526. 
The members of an agency qualified to vote on any question 

may vote by mail or another appropriate method. 

Government Code Section 11527. 
Any sums authorized to be expended under this chapter by any 

agency shall be a legal charge against the funds of the agency. 

Government Code Section 11528. 
In any proceedings under this chapter any agency, agency 

member, secretary of an agency, hearing reporter, or administrative 
law judge has power to administer oaths and affirmations and to 
certify to official acts. 

Government Code Section 11529. 
(a) The administrative law judge of the Medical Quality 

Hearing Panel established pursuant to Section 11371 may issue an 
interim order suspending a license, or imposing drug testing, 
continuing education, supervision of procedures, or other license 
restrictions. Interim orders may be issued only if the affidavits in 
support of the petition show that the licensee has engaged in, or is 
about to engage in, acts or omissions constituting a violation of the 
Medical Practice Act or the appropriate practice act governing each 
allied health profession, or is unable to practice safely due to a 
mental or physical condition, and that permitting the licensee to 
continue to engage in the profession for which the license was issued 
will endanger the public health, safety, or welfare. 

(b) All orders authorized by this section shall be issued only 
after a hearing conducted pursuant to subdivision (d), unless it 
appears from the facts shown by affidavit that serious injury would 
result to the public before the matter can be heard on notice. Except 
as provided in subdivision (c), the licensee shall receive at least 
15 days' prior notice of the hearing, which notice shall include 
affidavits and all other information in support of the order. 
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Attachment 2 

(c) If an interim order is issued without notice, the 
administrative law judge who issued the order without notice shall 
cause the licensee to be notified of the order, including affidavits 
and all other information in support of the order by a 24-hour 
delivery service. That notice shall also include the date of the 
hearing on the order, which shall be conducted in accordance with the 
requirement of subdivision (d), not later than 20 days from the date 
of issuance. The order shall be dissolved unless the requirements of 
subdivision (a) are satisfied. 

(d) For the purposes of the hearing conducted pursuant to this 
section, the licentiate shall, at a minimum, have the following 
rights: 

(1) To be represented by counsel. 
(2) To have a record made of the proceedings, copies of which may 

be obtained by the licentiate upon payment of any reasonable charges 
associated with the record. 

(3) To present written evidence in the form of relevant 
declarations, affidavits, and documents. 

The discretion of the administrative law judge to permit testimony 
at the hearing conducted pursuant to this section shall be identical 
to the discretion of a superior court judge to permit testimony at a 
hearing conducted pursuant to Section 527 of the Code of Civil 
Procedure. 

(4) To present oral argument. 
(e) Consistent with the burden and standards of proof applicable 

to a preliminary injunction entered under Section 527 of the Code of 
Civil Procedure, the administrative law judge shall grant the interim 
order where, in the exercise of discretion, the administrative law 
judge concludes that: 

(1) There is a reasonable probability that the petitioner will 
prevail in the underlying action. 

(2) The likelihood of injury to the public in not issuing the 
order outweighs the likelihood of injury to the licensee in issuing 
the order. 

(f) In all cases where an interim order is issued, and an 
accusation is not filed and served pursuant to Sections 11503 and 
11505 within 15 days of the date in which the parties to the hearing 
on the interim order have submitted the matter, the order shall be 
dissolved. 

Upon service of the accusation the licensee shall have, in 
addition to the rights granted by this section, all of the rights and 
privileges available as specified in this chapter. If the licensee 
requests a hearing on the accusation, the board shall provide the 
licensee with a hearing within 30 days of the request, unless the 
licensee stipulates to a later hearing, and a decision within 15 days 
of the date the decision is received from the administrative law 
judge, or the board shall nullify the interim order previously 
issued, unless good cause can be shown by the Division of Medical 
Quality for a delay. 

(g) Where an interim order is issued, a written decision shall be 
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Attachment 2 

prepared within 15 days of the hearing, by the administrative law 
judge, including findings of fact and a conclusion articulating the 
connection between the evidence produced at the hearing and the 
decision reached. 

(h) Notwithstanding the fact that interim orders issued pursuant 
to this section are not issued after a hearing as otherwise required 
by this chapter, interim orders so issued shall be subject to 
judicial review pursuant to Section 1094.5 of the Code of Civil 
Procedure. The relief which may be ordered shall be limited to a stay 
of the interim order. Interim orders issued pursuant to this section 
are final interim orders and, if not dissolved pursuant to 
subdivision (c) or (f), may only be challenged administratively at 
the hearing on the accusation. 

(i) The interim order provided for by this section shall be: 
(1) In addition to, and not a limitation on, the authority to seek 

injunctive relief provided for in the Business and Professions Code. 
(2) A limitation on the emergency decision procedure provided in 

Article 13 (commencing with Section 11460.10) of Chapter 4.5. 

Penal Code 243.4.  (a)-(d) 
(a) Any person who touches an intimate part of another person while that person is unlawfully restrained 
by the accused or an accomplice, and if the touching is against the will of the person touched and is for 
the purpose of sexual arousal, sexual gratification, or sexual abuse, is guilty of sexual battery. A violation 
of this subdivision is punishable by imprisonment in a county jail for not more than one year, and by a fine 
not exceeding two thousand dollars ($2,000); or by imprisonment in the state prison for two, three, or four 
years, and by a fine not exceeding ten thousand dollars ($10,000). 
(b) Any person who touches an intimate part of another person who is institutionalized for medical 
treatment and who is seriously disabled or medically incapacitated, if the touching is against the will of the 
person touched, and if the touching is for the purpose of sexual arousal, sexual gratification, or sexual 
abuse, is guilty of sexual battery. A violation of this subdivision is punishable by imprisonment in a county 
jail for not more than one year, and by a fine not exceeding two thousand dollars ($2,000); or by 
imprisonment in the state prison for two, three, or four years, and by a fine not exceeding ten thousand 
dollars ($10,000). 
(c) Any person who touches an intimate part of another person for the purpose of sexual arousal, sexual 
gratification, or sexual abuse, and the victim is at the time unconscious of the nature of the act because 
the perpetrator fraudulently represented that the touching served a professional purpose, is guilty of 
sexual battery. A violation of this subdivision is punishable by imprisonment in a county jail for not more 
than one year, and by a fine not exceeding two thousand dollars ($2,000); or by imprisonment in the state 
prison for two, three, or four years, and by a fine not exceeding ten thousand dollars ($10,000). 
(d) Any person who, for the purpose of sexual arousal, sexual gratification, or sexual abuse, causes 
another, against that person’s will while that person is unlawfully restrained either by the accused or an 
accomplice, or is institutionalized for medical treatment and is seriously disabled or medically 
incapacitated, to masturbate or touch an intimate part of either of those persons or a third person, is guilty 
of sexual battery. A violation of this subdivision is punishable by imprisonment in a county jail for not more 
than one year, and by a fine not exceeding two thousand dollars ($2,000); or by imprisonment in the state 
prison for two, three, or four years, and by a fine not exceeding ten thousand dollars ($10,000). 

Penal Code 261.5. 
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(a) Unlawful sexual intercourse is an act of sexual intercourse accomplished with a person who is not the 
spouse of the perpetrator, if the person is a minor. For the purposes of this section, a “minor” is a person 
under the age of 18 years and an “adult” is a person who is at least 18 years of age. 
(b) Any person who engages in an act of unlawful sexual intercourse with a minor who is not more than 
three years older or three years younger than the perpetrator, is guilty of a misdemeanor. 
(c) Any person who engages in an act of unlawful sexual intercourse with a minor who is more than three 
years younger than the perpetrator is guilty of either a misdemeanor or a felony, and shall be punished by 
imprisonment in a county jail not exceeding one year, or by imprisonment pursuant to subdivision (h) of 
Section 1170. 
(d) Any person 21 years of age or older who engages in an act of unlawful sexual intercourse with a 
minor who is under 16 years of age is guilty of either a misdemeanor or a felony, and shall be punished 
by imprisonment in a county jail not exceeding one year, or by imprisonment pursuant to subdivision (h) 
of Section 1170 for two, three, or four years. 
(e) (1) Notwithstanding any other provision of this section, an adult who engages in an act of sexual 
intercourse with a minor in violation of this section may be liable for civil penalties in the following 
amounts: 
(A) An adult who engages in an act of unlawful sexual intercourse with a minor less than two years 
younger than the adult is liable for a civil penalty not to exceed two thousand dollars ($2,000). 
(B) An adult who engages in an act of unlawful sexual intercourse with a minor at least two years younger 
than the adult is liable for a civil penalty not to exceed five thousand dollars ($5,000). 
(C) An adult who engages in an act of unlawful sexual intercourse with a minor at least three years 
younger than the adult is liable for a civil penalty not to exceed ten thousand dollars ($10,000). 
(D) An adult over the age of 21 years who engages in an act of unlawful sexual intercourse with a minor 
under 16 years of age is liable for a civil penalty not to exceed twenty-five thousand dollars ($25,000). 
(2) The district attorney may bring actions to recover civil penalties pursuant to this subdivision. From the 
amounts collected for each case, an amount equal to the costs of pursuing the action shall be deposited 
with the treasurer of the county in which the judgment was entered, and the remainder shall be deposited 
in the Underage Pregnancy Prevention Fund, which is hereby created in the State Treasury. Amounts 
deposited in the Underage Pregnancy Prevention Fund may be used only for the purpose of preventing 
underage pregnancy upon appropriation by the Legislature. 
(3) In addition to any punishment imposed under this section, the judge may assess a fine not to exceed 
seventy dollars ($70) against any person who violates this section with the proceeds of this fine to be 
used in accordance with Section 1463.23. The court shall, however, take into consideration the 
defendant’s ability to pay, and no defendant shall be denied probation because of his or her inability to 
pay the fine permitted under this subdivision. 

Penal Code 290. 
(a) Sections 290 to 290.024, inclusive, shall be known and may be cited as the Sex Offender Registration 
Act. All references to “the Act” in those sections are to the Sex Offender Registration Act. 
(b) Every person described in subdivision (c), for the rest of his or her life while residing in California, or 
while attending school or working in California, as described in Sections 290.002 and 290.01, shall be 
required to register with the chief of police of the city in which he or she is residing, or the sheriff of the 
county if he or she is residing in an unincorporated area or city that has no police department, and, 
additionally, with the chief of police of a campus of the University of California, the California State 
University, or community college if he or she is residing upon the campus or in any of its facilities, within 
five working days of coming into, or changing his or her residence within, any city, county, or city and 
county, or campus in which he or she temporarily resides, and shall be required to register thereafter in 
accordance with the Act. 
(c) The following persons shall be required to register: 
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Any person who, since July 1, 1944, has been or is hereafter convicted in any court in this state or in any 
federal or military court of a violation of Section 187 committed in the perpetration, or an attempt to 
perpetrate, rape or any act punishable under Section 286, 288, 288a, or 289, Section 207 or 209 
committed with intent to violate Section 261, 286, 288, 288a, or 289, Section 220, except assault to 
commit mayhem, subdivision (b) and (c) of Section 236.1, Section 243.4, paragraph (1), (2), (3), (4), or (6) 
of subdivision (a) of Section 261, paragraph (1) of subdivision (a) of Section 262 involving the use of force 
or violence for which the person is sentenced to the state prison, Section 264.1, 266, or 266c, subdivision 
(b) of Section 266h, subdivision (b) of Section 266i, Section 266j, 267, 269, 285, 286, 288, 288a, 288.3, 
288.4, 288.5, 288.7, 289, or 311.1, subdivision (b), (c), or (d) of Section 311.2, Section 311.3, 311.4, 
311.10, 311.11, or 647.6, former Section 647a, subdivision (c) of Section 653f, subdivision 1 or 2 of 
Section 314, any offense involving lewd or lascivious conduct under Section 272, or any felony violation 
of Section 288.2; any statutory predecessor that includes all elements of one of the above-mentioned 
offenses; or any person who since that date has been or is hereafter convicted of the attempt or 
conspiracy to commit any of the above-mentioned offenses. 

Penal Code 290.5. 
(a) (1) A person required to register under Section 290 for an offense not listed in paragraph (2), upon 
obtaining a certificate of rehabilitation under Chapter 3.5 (commencing with Section 4852.01) of Title 6 of 
Part 3, shall be relieved of any further duty to register under Section 290 if he or she is not in custody, on 
parole, or on probation. 
(2) A person required to register under Section 290, upon obtaining a certificate of rehabilitation under 
Chapter 3.5 (commencing with Section 4852.01) of Title 6 of Part 3, shall not be relieved of the duty to 
register under Section 290, or of the duty to register under Section 290 for any offense subject to that 
section of which he or she is convicted in the future, if his or her conviction is for one of the following 
offenses: 
(A) Section 207 or 209 committed with the intent to violate Section 261, 286, 288, 288a, or 289. 
(B) Section 220, except assault to commit mayhem. 
(C) Section 243.4, provided that the offense is a felony. 
(D) Paragraph (1), (2), (3), (4), or (6) of subdivision (a) of Section 261. 
(E) Section 264.1. 
(F) Section 266, provided that the offense is a felony. 
(G) Section 266c, provided that the offense is a felony. 
(H) Section 266j. 
(I) Section 267. 
(J) Section 269. 
(K) Paragraph (1) of subdivision (b) of Section 286, provided that the offense is a felony. 
(L) Paragraph (2) of subdivision (b) of, or subdivision (c), (d), (f), (g), (i), (j), or (k) of, Section 286. 
(M) Section 288. 
(N) Paragraph (1) of subdivision (b) of Section 288a, provided that the offense is a felony. 
(O) Paragraph (2) of subdivision (b) of, or subdivision (c), (d), (f), (g), (i), (j), or (k) of, Section 288a. 
(P) Section 288.5. 
(Q) Subdivision (a), (b), (d), (e), (f), (g), or (h) of Section 289, provided that the offense is a felony. 
(R) Subdivision (i) or (j) of Section 289. 
(S) Section 647.6. 
(T) The attempted commission of any of the offenses specified in this paragraph. 
(U) The statutory predecessor of any of the offenses specified in this paragraph. 
(V) Any offense which, if committed or attempted in this state, would have been punishable as one or 
more of the offenses specified in this paragraph. 
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(b) (1) Except as provided in paragraphs (2) and (3), a person described in paragraph (2) of subdivision 
(a) shall not be relieved of the duty to register until that person has obtained a full pardon as provided in 
Chapter 1 (commencing with Section 4800) or Chapter 3 (commencing with Section 4850) of Title 6 of 
Part 3. 
(2) This subdivision does not apply to misdemeanor violations of Section 647.6. 
(3) The court, upon granting a petition for a certificate of rehabilitation pursuant to Chapter 3.5 
(commencing with Section 4852.01) of Title 6 of Part 3, if the petition was granted prior to January 1, 
1998, may relieve a person of the duty to register under Section 290 for a violation of Section 288 or 
288.5, provided that the person was granted probation pursuant to subdivision (c) of Section 1203.066, 
has complied with the provisions of Section 290 for a continuous period of at least 10 years immediately 
preceding the filing of the petition, and has not been convicted of a felony during that period. 

Penal Code 313.1. 
(a) Every person who, with knowledge that a person is a minor, or who fails to exercise reasonable care 
in ascertaining the true age of a minor, knowingly sells, rents, distributes, sends, causes to be sent, 
exhibits, or offers to distribute or exhibit by any means, including, but not limited to, live or recorded 
telephone messages, any harmful matter to the minor shall be punished as specified in Section 313.4. 
It does not constitute a violation of this section for a telephone corporation, as defined by Section 234 of 
the Public Utilities Code, to carry or transmit messages described in this chapter or to perform related 
activities in providing telephone services. 
(b) Every person who misrepresents himself or herself to be the parent or guardian of a minor and 
thereby causes the minor to be admitted to an exhibition of any harmful matter shall be punished as 
specified in Section 313.4. 
(c) (1) Any person who knowingly displays, sells, or offers to sell in any coin-operated or slug-operated 
vending machine or mechanically or electronically controlled vending machine that is located in a public 
place, other than a public place from which minors are excluded, any harmful matter displaying to the 
public view photographs or pictorial representations of the commission of any of the following acts shall 
be punished as specified in Section 313.4: sodomy, oral copulation, sexual intercourse, masturbation, 
bestiality, or a photograph of an exposed penis in an erect and turgid state. 
(2) Any person who knowingly displays, sells, or offers to sell in any coin-operated vending machine that 
is not supervised by an adult and that is located in a public place, other than a public place from which 
minors are excluded, any harmful matter, as defined in subdivision (a) of Section 313, shall be punished 
as specified in Section 313.4. 
(d) Nothing in this section invalidates or prohibits the adoption of an ordinance by a city, county, or city 
and county that restricts the display of material that is harmful to minors, as defined in this chapter, in a 
public place, other than a public place from which minors are excluded, by requiring the placement of 
devices commonly known as blinder racks in front of the material, so that the lower two-thirds of the 
material is not exposed to view. 
(e) Any person who sells or rents video recordings of harmful matter shall create an area within his or her 
business establishment for the placement of video recordings of harmful matter and for any material that 
advertises the sale or rental of these video recordings. This area shall be labeled “adults only.” The failure 
to create and label the area is an infraction, punishable by a fine not to exceed one hundred dollars 
($100). The failure to place a video recording or advertisement, regardless of its content, in this area shall 
not constitute an infraction. Any person who sells or distributes video recordings of harmful matter to 
others for resale purposes shall inform the purchaser of the requirements of this section. This subdivision 
shall not apply to public libraries as defined in Section 18710 of the Education Code. 
(f) Any person who rents a video recording and alters the video recording by adding harmful material, and 
who then returns the video recording to a video rental store, shall be guilty of a misdemeanor. It shall be a 
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defense in any prosecution for a violation of this subdivision that the video rental store failed to post a 
sign, reasonably visible to all customers, delineating the provisions of this subdivision. 
(g) It shall be a defense in any prosecution for a violation of subdivision (a) by a person who knowingly 
distributed any harmful matter by the use of telephones or telephone facilities to any person under the 
age of 18 years that the defendant has taken either of the following measures to restrict access to the 
harmful matter by persons under 18 years of age: 
(1) Required the person receiving the harmful matter to use an authorized access or identification code, 
as provided by the information provider, before transmission of the harmful matter begins, where the 
defendant previously has issued the code by mailing it to the applicant after taking reasonable measures 
to ascertain that the applicant was 18 years of age or older and has established a procedure to 
immediately cancel the code of any person after receiving notice, in writing or by telephone, that the code 
has been lost, stolen, or used by persons under the age of 18 years or that the code is no longer desired. 
(2) Required payment by credit card before transmission of the matter. 
(h) It shall be a defense in any prosecution for a violation of paragraph (2) of subdivision (c) that the 
defendant has taken either of the following measures to restrict access to the harmful matter by persons 
under 18 years of age: 
(1) Required the person receiving the harmful matter to use an authorized access or identification card to 
the vending machine after taking reasonable measures to ascertain that the applicant was 18 years of 
age or older and has established a procedure to immediately cancel the card of any person after 
receiving notice, in writing or by telephone, that the code has been lost, stolen, or used by persons under 
the age of 18 years or that the card is no longer desired. 
(2) Required the person receiving the harmful matter to use a token in order to utilize the vending 
machine after taking reasonable measures to ascertain that the person was 18 years of age or older. 
(i) Any list of applicants or recipients compiled or maintained by an information-access service provider for 
purposes of compliance with paragraph (1) of subdivision (g) is confidential and shall not be sold or 
otherwise disseminated except upon order of the court. 

Penal Code 314. 
Every person who willfully and lewdly, either: 
1. Exposes his person, or the private parts thereof, in any public place, or in any place where there are 
present other persons to be offended or annoyed thereby; or, 
2. Procures, counsels, or assists any person so to expose himself or take part in any model artist 
exhibition, or to make any other exhibition of himself to public view, or the view of any number of persons, 
such as is offensive to decency, or is adapted to excite to vicious or lewd thoughts or acts, is guilty of a 
misdemeanor. 
Every person who violates subdivision 1 of this section after having entered, without consent, an 
inhabited dwelling house, or trailer coach as defined in Section 635 of the Vehicle Code, or the inhabited 
portion of any other building, is punishable by imprisonment in the state prison, or in the county jail not 
exceeding one year. 
Upon the second and each subsequent conviction under subdivision 1 of this section, or upon a first 
conviction under subdivision 1 of this section after a previous conviction under Section 288, every person 
so convicted is guilty of a felony, and is punishable by imprisonment in state prison. 

Penal Code 647.(a), (b), and (d) 
Except as provided in subdivision (l), every person who commits any of the following acts is guilty of 
disorderly conduct, a misdemeanor: 
(a) Who solicits anyone to engage in or who engages in lewd or dissolute conduct in any public place or 
in any place open to the public or exposed to public view. 
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(b) Who solicits or who agrees to engage in or who engages in any act of prostitution. A person agrees to 
engage in an act of prostitution when, with specific intent to so engage, he or she manifests an 
acceptance of an offer or solicitation to so engage, regardless of whether the offer or solicitation was 
made by a person who also possessed the specific intent to engage in prostitution. No agreement to 
engage in an act of prostitution shall constitute a violation of this subdivision unless some act, in addition 
to the agreement, is done within this state in furtherance of the commission of an act of prostitution by the 
person agreeing to engage in that act. As used in this subdivision, “prostitution” includes any lewd act 
between persons for money or other consideration. 
(d) Who loiters in or about any toilet open to the public for the purpose of engaging in or soliciting any 
lewd or lascivious or any unlawful act. 
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Assembly Bill No. 2570 

CHAPTER 561 

An act to add Section 143.5 to the Business and Professions Code, relating 
to professions and vocations. 

[Approved by Governor September 25, 2012. Filed with 
Secretary of State September 25, 2012.] 

legislative counsel’s digest 

AB 2570, Hill. Licensees: settlement agreements. 
Existing law provides that it is a cause for suspension, disbarment, or 

other discipline for an attorney to agree or seek agreement that the 
professional misconduct or the terms of a settlement of a claim for 
professional misconduct are not to be reported to the disciplinary agency, 
or to agree or seek agreement that the plaintiff shall withdraw a disciplinary 
complaint or not cooperate with an investigation or prosecution conducted 
by the disciplinary agency. Existing law prohibits a physician and surgeon 
from including specified provisions in an agreement to settle a civil dispute 
arising from his or her practice. Except as specified, existing law authorizes 
any interested person to petition a state agency requesting the adoption of 
a regulation. 

This bill would prohibit a licensee who is regulated by the Department 
of Consumer Affairs or various boards, bureaus, or programs, or an entity 
or person acting as an authorized agent of a licensee, from including or 
permitting to be included a provision in an agreement to settle a civil dispute 
that prohibits the other party in that dispute from contacting, filing a 
complaint with, or cooperating with the department, board, bureau, or 
program, or that requires the other party to withdraw a complaint from the 
department, board, bureau, or program, except as specified. A licensee in 
violation of these provisions would be subject to disciplinary action by the 
board, bureau, or program. The bill would also prohibit a board, bureau, or 
program from requiring its licensees in a disciplinary action that is based 
on a complaint or report that has been settled in a civil action to pay 
additional moneys to the benefit of any plaintiff in the civil action. 

This bill would authorize a board, bureau, or program within the 
Department of Consumer Affairs to adopt a regulation exempting agreements 
to settle certain causes of action from these provisions. 

The people of the State of California do enact as follows: 

SECTION 1. Section 143.5 is added to the Business and Professions 
Code, to read: 
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  Ch. 561 — 2 — 

143.5. (a) No licensee who is regulated by a board, bureau, or program 
within the Department of Consumer Affairs, nor an entity or person acting 
as an authorized agent of a licensee, shall include or permit to be included 
a provision in an agreement to settle a civil dispute, whether the agreement 
is made before or after the commencement of a civil action, that prohibits 
the other party in that dispute from contacting, filing a complaint with, or 
cooperating with the department, board, bureau, or program within the 
Department of Consumer Affairs that regulates the licensee or that requires 
the other party to withdraw a complaint from the department, board, bureau, 
or program within the Department of Consumer Affairs that regulates the 
licensee. A provision of that nature is void as against public policy, and any 
licensee who includes or permits to be included a provision of that nature 
in a settlement agreement is subject to disciplinary action by the board, 
bureau, or program. 

(b)  Any board, bureau, or program within the Department of Consumer 
Affairs that takes disciplinary action against a licensee or licensees based 
on a complaint or report that has also been the subject of a civil action and 
that has been settled for monetary damages providing for full and final 
satisfaction of the parties may not require its licensee or licensees to pay 
any additional sums to the benefit of any plaintiff in the civil action. 

(c) As used in this section, “board” shall have the same meaning as 
defined in Section 22, and “licensee” means a person who has been granted 
a license, as that term is defined in Section 23.7. 

(d) Notwithstanding any other law, upon granting a petition filed by a 
licensee or authorized agent of a licensee pursuant to Section 11340.6 of 
the Government Code, a board, bureau, or program within the Department 
of Consumer Affairs may, based upon evidence and legal authorities cited 
in the petition, adopt a regulation that does both of the following: 

(1) Identifies a code section or jury instruction in a civil cause of action 
that has no relevance to the board’s, bureau’s, or program’s enforcement 
responsibilities such that an agreement to settle such a cause of action based 
on that code section or jury instruction otherwise prohibited under 
subdivision (a) will not impair the board’s, bureau’s, or program’s duty to 
protect the public. 

(2) Exempts agreements to settle such a cause of action from the 
requirements of subdivision (a). 

(e)  This section shall not apply to a licensee subject to Section 2220.7. 
SEC. 2. (a) Nothing in Section 143.5 of the Business and Professions 

Code shall be construed as limiting the discretion of a board, bureau, or 
program to decline to grant a petition or adopt a regulation. 

(b) Nothing in Section 143.5 of the Business and Professions Code shall 
be construed as prohibiting a licensee from including in an agreement to 
settle a civil dispute any provision that is otherwise not prohibited. 
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Memo
 
2450 Del Paso Road, Suite 105 
Sacramento, CA 95834 
(916) 575-7170, (916) 575-7292 Fax 
www.optometry.ca.gov 

To: Committee Members Date: April 30, 2013 

From: Committee Chair Telephone: (916) 575-7170 

Subject: Agenda Item 3 – Public Comment for Items Not on the Agenda 

The Committee may not discuss or take action on any matter raised during this public comment section, 
except to decide whether to place the matter on the agenda of a future meeting [Government Code 
Sections 11125, 11125.7(a)]. 
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Memo
 
2450 Del Paso Road, Suite 105 
Sacramento, CA 95834 
(916) 575-7170, (916) 575-7292 Fax 
www.optometry.ca.gov 

To: Committee Members Date: April 30, 2013 

From: Committee Chair Telephone: (916) 575-7170 

Subject: Agenda Item 4 – Suggestions for Future Agenda Items 

Members of the Committee and the public may suggest items for staff research and discussion at future 
meetings. 
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Memo
 
2450 Del Paso Road, Suite 105 
Sacramento, CA 95834 
(916) 575-7170, (916) 575-7292 Fax 
www.optometry.ca.gov 

To: Committee Members Date: April 30, 2013 

From: Committee Chair Telephone: (916) 575-7170 

Subject: Agenda Item 5 – Adjournment 

Adjournment 
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