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DEPARTMENT OF CONSUMER AFFAIRS




MEMBERS OF THE BOARD
Alejandro Arredondo, OD, President
Madhu Chawla, OD, Vice President
Donna Burke, Secretary

Cyd Brandvein

Frank Giardina, OD

Glenn Kawaguchi, OD

Alexander Kim, MBA

William H. Kysella, Jr. P T O M E T R
Kenneth Lawenda, OD

Rachel Michelin

David Turetsky, OD

QUARTERLY BOARD MEETING AGENDA
Friday, January 23, 2015

9:00 a.m. —-5:00 p.m.
(or until conclusion of business)

Van Nuys State Building
6150 Van Nuys Blvd., Auditorium
Van Nuys, CA 91411
(818) 901-5425

140 C Tower Street
Beaconsfield, Quebec. HOW 6B2

ORDER OF ITEMS SUBJECT TO CHANGE

While the Board intends to webcast this meeting, it may not be possible to webcast the entire
open meeting due to limitations of resources.

FULL BOARD OPEN SESSION

1. Call to Order/Roll Call and Establishment of a Quorum
2. President’'s Report — Welcome and Introductions

3. Public Comment for Items Not on the Agenda
Note: The Board may not discuss or take action on any matter raised during this public
comment section, except to decide whether to place the matter on the agenda of a future
meeting [Government Code Sections 11125, 11125.7(a)]

4. Department of Consumer Affairs Report — Christine Lally, Deputy Director Board and Bureau
Relations

5. Executive Officer's Report

BreEZe Database

Budget

Personnel

Examination and Licensing Programs
Enforcement Program and CURES

moow>

6. Approval of Board Meeting Minutes
A. June 23, 2014
B. August 8, 2014
C. November 21, 2014

7. Discussion and Possible Action Regarding Potential Legislation Impacting Business and
Professions Code (BPC) 8655,“Prohibition of Business Arrangements Between Optometrists
and Opticians or Persons in Optical Product Business and BPC 82556, Unlawful Practice



8. Discussion and Possible Action to Amend Business and Professions Code 83003, “Optometrist”
and 83098, Use of “Dr.” or “O.D.” to Allow Use of the Title Optometric Physician

9. Discussion and Possible Action to Amend the Board Member Handbook

10. Discussion and Possible Action Regarding a Resolution in Support of Comprehensive Eye
Examinations for all School Aged Children

11. Update Pertaining to the North Carolina State Board of Dental Examiners v. Federal Trade
Commission Case

12. Legislation
A. Update on Legislative Proposals Approved at the November 21, 2014 Board Meeting
B. Discussion and Possible Action to Add Business and Professions Code §3070.2,
Requirements to Practice in a Mobile Optometric Facility or Portable Optometric Facility
C. Discussion and Possible Action to Amend 849455 of the Education Code to Change the
Requirement from “Vision Appraisal” to “Comprehensive Eye Exam”

13. Update on Rulemaking Pertaining to California Code of Regulations 81516, Applicant Medical
Evaluations and §1582, Unprofessional Conduct Defined

14. Discussion and Possible Action to Approve the Revised Executive Officer’'s Duty Statement
15. Suggestions for Future Agenda Items
16. Petitions for Reduction of Penalty or Early Termination of Probation (1:30 p.m.)

A. Gregory Tom, OPT 10427

B. Leland Toy, OPT 6128

C. David Bradley, OPT 7747

D. Stephen Schroeder, OPT 8321

17. Petition for Reinstatement of License
A. Larry Franklin Thornton

FULL BOARD CLOSED SESSION

Pursuant to Government Code Section 11126(c)(3), the Board Will Meet in Closed Session for
Discussion and Paossible Action on Disciplinary Matters

FULL BOARD OPEN SESSION

18. Adjournment

The mission of the California State Board of Optometry is to protect the health and safety of California consumers through
licensing, education, and regulation of the practice of Optometry

Meetings of the California State Board of Optometry are open to the public except when specifically noticed otherwise in
accordance with the open meeting act. Public comments will be taken on agenda items at the time the specific item is raised.
Time limitations will be determined by the Chairperson. The Board may take action on any item listed on the agenda, unless
listed as informational only. Agenda items may be taken out of order to accommodate speakers and to maintain a quorum.

NOTICE: The meeting is accessible to the physically disabled. A person who needs a disability-related accommodation or
modification in order to participate in the meeting may make a request by contacting Lydia Bracco at (916) 575-7170 or
sending a written request to that person at the California State Board of Optometry, 2450 Del Paso Road, Suite 105,
Sacramento, CA 95834. Providing your request at least five (5) business days before the meeting will help ensure availability
of the requested accommodation.



.. Memo

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members Date: January 23, 2015

From: Alejandro Arredondo O.D. Telephone: (916) 575-7170
Board President

Subject: Agenda Item 1 — Call to Order and Roll Call/ Establishment of Quorum

Dr. Alejandro Arredondo, O.D., Board President, will call the meeting to order and call roll to establish a
guorum of the Board.

Alejandro Arredondo, O.D., Board President, Professional Member
Madhu Chawla, O.D., Vice President, Professional Member
Donna Burke, Board Secretary, Public Member

Cyd Brandvein, Public Member

Frank Giardina, O.D., Professional Member

Glenn Kawaguchi, O.D., Professional Member

Alexander Kim, MBA, Public Member

William H. Kysella, Jr., Public Member

Kenneth Lawenda, O.D., Professional Member

Rachel Michelin, Public Member

David Turetsky, O.D., Professional Member
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2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members Date: January 23, 2015

From: Alejandro Arredondo, O.D. Telephone: (916) 575-7170
Board President

Subject: Agenda ltem 2 - President’s Welcome, Introductions and Report

Welcome, introductions and report by President Alejandro Arredondo, O.D.
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2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members Date: January 23, 2015

From: Alejandro Arredondo O.D. Telephone: (916) 575-7170
Board President

Subject: Agenda Item 3 — Public Comment

The Board may not discuss or take action on any matter raised during this public comment section, except
to decide whether to place the matter on the agenda of a future meeting [Government Code Sections
11125, 11125.7(a)].
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2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members Date: January 23, 2015

From: Mona Maggio Telephone: (916) 575-7170
Executive Officer

Subject: Agenda Item 4 — Department of Consumer Affairs Report

lof1l


http:www.optometry.ca.gov

.. Memo

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members Date: January 23, 2015

From: Mona Maggio Telephone: (916) 575-7170
Executive Officer

Subject: Agenda Item 5 — Executive Officer’'s Report

A. BreEZe
Staff continues to work closely with the Department of Consumer Affairs (DCA) to ensure BreEZe will
meet the needs of the Board, its licensees, and the public.

User Acceptance Testing (UAT):

DCA'’s BreEZe team provided staff an introduction to User Acceptance Testing (UAT) on December
31, 2014. During UAT, staff will work with DCA to run through a series of tests (scripts) to confirm
the system can handle all possible required tasks in real-world scenarios. Over the next few
months, DCA and Board staff will create a script inventory, develop detailed scripts and attend UAT
process training. UAT is set to start in August 2015.

UAT Team:

Jeff Robinson, Licensing Analyst

Nancy Day, Licensing Technician

Rob Stephanopoulos, Enforcement Analyst
Krista Eklund, Licensing Technician (backup)
Elvia Melendrez, Licensing Clerk (backup)

Data Validation (DV):

Data Validation is the process of inspecting and evaluating the accuracy of the data subjected to
the conversion processes. The Vendor and DCA mutually agreed on a representative data set
which contained a selection of simple, moderate, and complex translation scenarios to serve as the
data sample in DV. This data set will now be utilized by the DV Team to examine data in both the
legacy system as well as BreEZe to verify data accuracy.

DV Team:
e Cheree Kimball, Enforcement Analyst
e Pricilla Torres-Fuentes, Licensing Technician
e Lydia Bracco, Fingerprint Coordinator
e Brad Garding, Enforcement Analyst (backup)

The Board's BreEZe Single Point of Contact (SPOC), Jessica Sieferman, will participate in both
UAT and DV activities.
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B. Budget
2014/15 Budget
The 2013/2014 budget for the Board is $1,810,000. As of January 31, 2014, the Board has spent
$879,557 reflecting 49% of the total budget.

As of December 31, 2014, total revenue collected is $892,561.
Board Fund Condition
The Board’s The Board’s fund condition reflects 10 months in reserve.

General Fund Loans
The Board’s loan balance to the General Fund is $1 million dollars. Boards with repayment schedules
are in or close to a negative fund reserve.

Each year all state agencies are required to spend 25% of their annual procurements with certified
Small Business (SB) vendors and 3% with certified Disabled Veteran-Owned Business Enterprises

(DVBE). The Department of General Services encourages state agencies to exceed these minimum
levels and requires agencies with participation levels below the minimum goals to prepare an
improvement plan. For FY 2013/2014 the Department of Consumer Affairs (DCA) succeeded again in
meeting both of these goals. DCA had a 38.69% SB patrticipation and 4.13% DVBE patrticipation on
procurements which was an improvement over last year for both goals.

Data shows the Board did an excellent job of using DVBE and SB vendors In FY 2013/14 and helped
DCA remain compliant with both goals. Board of Optometry had the following participation levels in FY
2013/2014:

DVBE $ SB $ Total $ % DVBE % SB
$481.29 | $8,023.40 | $13,470.01 3.57% 59.56%

C. Personnel
On December 2, 2014, Jessica Sieferman was hired as the Staff Services Manager | (SSM ). This
new position will serve as the Assistant Executive Officer handling more of the day to day operations
and direct supervision of staff.

The Associate Governmental Program Analyst position now vacant due to Ms. Sieferman’ s promotion
has been relocated to the Administration Unit for the purpose of hiring a policy analyst. Interviews have
been held and an offer has been made and accepted.

D. Enforcement Program and CURES
The Board’s Enforcement Program successfully met DCA’s Performance Measure Targets for FY
14/15, Quarter 2. Enforcement staff will continue to work diligently to meet the Performance Measures,
but some delays are expected during BreEZe UAT and DV activities.

Throughout the last few months, Board staff participated in multiple CURES meetings with DCA and the
Department of Justice to assist in refining the CURES system and functional requirements. The
CURES 2.0 system is set to “go-live” in July 2015. All optometrists who possess a TPA certification
(including TPL, TPG and TLG) and a DEA # will need to register for CURES 2.0 by January 1, 2016.

However, pursuant to Business and Professions Code section 209(c), there is to be a procedure to
enable those without DEA #s to “opt out of applying for access to CURES.” To staff's knowledge, this
procedure has yet to be created. Staff is researching this “opt out” method and will provide an update
at the next Board meeting.
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Customer Satisfaction Survey

The Department of Consumer Affairs (DCA) announced it has revised the Customer Satisfaction
Survey that captures satisfaction with the complaint process. The DCA SOLID manages the survey in
both postcard and survey format. The Board does participate in using the survey but does not have a
large number of returns.

Why the Change?
e The previous survey did not meet the needs of DCA programs
Over customization led to programs not being able to compare related data
The return rate from consumers as low
Few programs actively participated in the survey
Previous Survey did not ask relevant questions
Online survey was too lengthy
Online survey did not match postcard survey, resulting in unreliable data.

What are the Benefits?
o Programs need a metric to measure quality and performance
o Data will help programs identify areas of improvement
e The revised survey promotes a transparent relationship with consumers
e Programs will be able to track annual changes and ultimately measure the value of the
complaint/enforcement program
Survey can be used as a quality review tool
Managers can use data as an opportunity for staff to received kudos
e Data can help drive sunset review, BCPs and strategic planning objectives

E. Examination and Licensing Programs
Meet With 3" Year Students. With the month of May approaching we have contacted representatives
from the three California schools/colleges of optometry to set dates for our annual Student Outreach
Presentation. Although we have yet to set specific dates, we expect to provide the presentations in the
month of April. Once the dates are set we will send invitations Board Members for availability to join
staff at this outreach event. We take one Member with us to each school.

Continuing Education: From July 1, 2014 through December 31, 2014 the Board received 49 “Requests
for Approval of Continuing Education.” Forty-four of those requests were approved and five are
currently pending approval.

F. Information from the University of California, Berkeley, School of Optometry
At the November 21, 2014 meeting, the Board requested information from the University of California,
School of Optometry (UCB) as to how it has been using the funds from license renewals.

Dean Flanagan, UCB, School of Optometry provided the following response: “The Renewal Fee Funds
so generously provided by the State Board are used for the designated purpose of supporting vision
science research, as conducted through the UC Berkeley School of Optometry's Vision Science
Group. Optometry's faculty investigators in Vision Science conduct basic and applied research
involving both humans and animals, and have consistently yielded cutting-edge discoveries and
applications in disciplines that include molecular genetics, clinical care, adaptive optics, neurobiology,
cell biology, infectious disease, bioengineering, perception, computational modeling and public

health. The funds support the Vision Science graduate research program, including partial support of
the program's Student Affairs Officer, recruitment of Ph.D. students, weekly seminars (Oxyopia), the
annual VSG symposia and meetings, for example the School's annual Vision Science research
symposia, and the Bay Area Vision Research Day”.

“Please note that the latest version of our annual magazine has an extensive overview of the ground
breaking Berkeley Optometry vision science research over the last 90 years. Please let me know if
require any additional copies”.
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Copies of the magazine have been requested.

Attachments

ogkrwnNE

User Acceptance Testing and Data Validation Timelines
Expenditure Projection

Fund Condition

Enforcement Performance Measures

Customer Satisfaction Survey

Examination Statistics
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Data Validation Timeline

Mock Run Mock Mock Mock Mock
Run Run Run Run
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User Acceptance Testing Timeline
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BOARD OF OPTOMETRY - FUND 0763
BUDGET REPORT
FY 2014-15 EXPENDITURE PROJECTION
FM 6
FY 2013-14 FY 2014-15
ACTUAL PRIOR YEAR BUDGET CURRENT YEAR
EXPENDITURES EXPENDITURES STONE EXPENDITURES PERCENT PROJECTIONS UNENCUMBERED
OBJECT DESCRIPTION (MONTH 13) 12/31/2013 2014-15 12/31/2014 SPENT TO YEAR END BALANCE
PERSONNEL SERVICES
Salary & Wages (Staff) 350,625 181,635 440,311 199,300 45% 382,281 58,030
Statutory Exempt (EO) 84,180 42,090 81,732 42,930 53% 85,860 (4,128)
Temp Help Reg (907) 25,669 12,085 41,000 10,857 26% 29,792 11,208
Temp Help (Exam Proctors) 0 0
Board Member Per Diem 9,200 3,700 7,353 3,200 44% 7,700 (347)
Committee Members (DEC) 0 0
Overtime 2,948 0 3,406 3,406 (3,406)
Staff Benefits 186,104 95,974 271,373 115,165 42% 220,900 50,473
TOTALS, PERSONNEL SVC 658,726 335,484 841,769 374,858 45% 729,939 111,830
OPERATING EXPENSE AND EQUIPMENT
General Expense 7,200 2,867 15,654 5,239 33% 10,000 5,654
Fingerprint Report 2,818 539 5,306 1,250 24% 3,750 1,556
Minor Equipment 3,992 3,170 4,350 2,989 69% 4,000 350
Printing 12,330 9,047 7,523 1,320 18% 5,200 2,323
Communications 4,476 1,798 5,446 1,668 31% 4,300 1,146
Postage 14,850 7,312 11,056 6,678 60% 14,000 (2,944)
Insurance 0 0
Travel In State 38,846 15,712 7,651 12,664 166% 40,000 (32,349)
Travel, Out-of-State 508 0 0
Training 85 0 1,037 0 0% 1,037
Facilities Operations 108,583 107,491 58,676 109,650 187% 109,650 (50,974)
Utilities 0 0
C & P Services - Interdept. 39,029 0 2,943 37,000 1257% 37,000 (34,057)
C & P Services - External 25,000 17,000 18,868 111% 18,868 (1,868)
DEPARTMENTAL SERVICES:
OIS Pro Rata 140,852 76,494 156,554 78,278 50% 156,554 0
Admin Pro Rata 105,859 52,352 114,372 57,186 50% 114,372 0
Interagency Services 0 0 146 0 0% 0 146
IA w/ OPES 22,520 22,520 0 24,784 24,784 (24,784)
DOI-Pro Rata 3,392 1,682 3,580 1,790 50% 3,580 0
Public Affairs Pro Rata 3,921 2,366 3,494 1,748 50% 3,494 0
PCSD Pro Rata 3,865 2,010 3,820 1,910 50% 3,820 0
INTERAGENCY SERVICES: 0
Consolidated Data Centers 673 452 4,509 122 3% 700 3,809
DP Maintenance & Supply 1,036 1,036 942 1,990 211% 1,990 (1,048)
Statewid Pro Rata 65,849 32,925 82,909 41,455 50% 82,909 0
EXAM EXPENSES: 0
Exam Supplies 0 0
Exam Freight 0 0 484 0 0% 0 484
Exam Site Rental 0 0
C/P Svcs-External Expert Administrative 98 98 0 98 98 (98)
C/P Svcs-External Expert Examiners 0 0 20,703 0 0% 0 20,703
C/P Svcs-External Subject Matter 22,299 2,081 1,506 1,506 (1,506)
ENFORCEMENT: 0
Attorney General 195,500 104,805 229,055 52,335 23% 157,000 72,055
Office Admin. Hearings 42,387 23,040 37,930 2,517 7% 44,000 (6,070)
Court Reporters 1,408 379 1,840 1,840 (1,840)
Evidence/Witness Fees 22,600 9,850 15,877 6,804 43% 21,000 (5,123)
DOI - Investigations 217,607 106,756 148,214 74,108 50% 148,214 0
Major Equipment 0 9,000 0 0% 0 9,000
Other ltems of Expense 58 58 (58)
Vehicle Operations 0
TOTALS, OE&E 1,082,583 611,782 968,231 545,855 56% 1,012,687 (44,456)
TOTAL EXPENSE 1,741,309 947,266 1,810,000 920,713 101% 1,742,626 67,374
Reimb. - State Optometry Fund (100) 0
Sched. Reimb. - Fingerprints (4,508) (931) (6,000) (1,421) 24% (6,000) 0
Sched. Reimb. - Other (4,790) (2,185) (2,820) 0
Probation Monitoring Fee - Variable (15,000) (4,500) (7,200) 0
Unsched. Reimb. - Investigative Cost Recover] (48,869) (29,143) (29,715) 0
Unsch - DOI ICR Administrative Case 0
Unsched. Reimb. - ICR - Prob Monitor (100) (100) 0
NET APPROPRIATION 1,667,942 910,407 1,804,000 879,557 49% 1,736,626 67,374
SURPLUS/(DEFICIT): 3.7%

1/15/2015 3:32 PM



0763 - State Board of Optometry Prepared 12/23/14
Analysis of Fund Condition

(Dollars in Thousands)

Actual CYy BY
NOTE: $1 Million Dollar General Fund Repayment Outstanding 2013-14 2014-15 2015-16
BEGINNING BALANCE $ 1,270 $ 1,438 $ 1,383
Prior Year Adjustment $ 10 § - $ -
Adjusted Beginning Balance $ 1280 $ 1438 $ 1,383
REVENUES AND TRANSFERS
Revenues:
125600 Other regulatory fees $ 49 3 50 $ 67
125700 Other regulatory licenses and permits $ 172 $ 175 $ 184
125800 Renewal fees $ 1,596 $ 1,594 $ 1,640
125900 Delinquent fees $ 10 $ 9 $ 9
141200 Sales of documents $ - $ - $ -
142500 Miscellaneous services to the public $ 2 3 - $ -
150300 Income from surplus money investments $ 4 9 4 9 4
160400 Sale of fixed assets $ - $ - $ -
161000 Escheat of unclaimed checks and warrants $ 1 $ - $ -
161400 Miscellaneous revenues $ - $ - $ -
Totals, Revenues $ 1,834 $ 1,832 $ 1,904
Totals, Resources $ 3,114 $ 3,270 $ 3,287
EXPENDITURES
Disbursements:
0840 State Controller (State Operations) $ - $ - $ -
8880 Financial Information System for CA (State Operations) $ 8 % 2 9 3
1110 Program Expenditures (State Operations) $ 1668 $ 188 $ 1,655
Total Disbursements $ 1,676 $ 1,887 $ 1,658
FUND BALANCE
Reserve for economic uncertainties $ 1,438 $ 1,383 $ 1,629
Months in Reserve 9.1 10.0 11.6

NOTES:
A. ASSUMES WORKLOAD AND REVENUE PROJECTIONS ARE REALIZED IN BY+1 AND ON-GOING.
B. ASSUMES APPROPRIATION GROWTH OF 2% PER YEAR BEGINNING IN BY+1.
C. ASSUMES INTEREST RATE AT 0.3%.



Department of Consumer Affairs

Board of Optometry

Performance Measures
Q2 Report (October - December 2014)

To ensure stakeholders can review the Board’s progress toward meeting its enforcement goals
and targets, we have developed a transparent system of performance measurement. These
measures will be posted publicly on a quarterly basis.

PM1 | Volume
Number of complaints and convictions received.

PM1
30
20 W
m— —0

10

0

October | November | December
Actual 20 | 16 | 16 == Actual

Total Received: 52 Monthly Average: 17

Complaints: 48 | Convictions: 4

PM2 | Intake
Average cycle time from complaint receipt, to the date the
complaint was assigned to an investigator.

PM2
8
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Target Average: 7 Days | Actual Average: 2 Days




PM3 | Intake & Investigation
Average cycle time from complaint receipt to closure of the
investigation process. Does not include cases sent to the Attorney General
or other forms of formal discipline.

PM3
100 oo av av a» a» a» a» @ e P a» a» a» a» a» a» a» e
= a— —
—
50
October November December
= 0= Target 90 90 90
e—n= Actual 64 79 87

Target Average: 90 Days | Actual Average: 80 Days

PM4 | Formal Discipline
Average number of days to complete the entire enforcement process for cases resulting

in formal discipline. (Includes intake and investigation by the Board and prosecution by
the AG).

The Board did not have any cases closed
in formal discipline this quarter.

Target Average: 540 Days | Actual Average: N/A




PM7 |Probation Intake

Average number of days from monitor assignment, to the date the monitor makes first
contact with the probationer.

The Board did not contact any new probationers
this quarter.

Target Average: 25 Days | Actual Average: N/A

PMS8 | Probation Violation Response
Average number of days from the date a violation of probation is reported, to the date the
assigned monitor initiates appropriate action.

The Board did not report any new probation
violations this quarter.

Target Average: 14 Days | Actual Average: N/A
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Consumer Satisfaction Survey

Help us improve our service!
Please complete this survey, or take it online at:

1. Board/Bureau:

2. Complaint Number:

Rate the following, using the scale: very poor  very good

3. How well did we explain the complaint  [] [ [ [
process to you?

4. How clearly was the outcome of your O O O O
complaint explained to you?

5. How well did we meet the time frame O O O O
provided to you?

6. How courteous and helpful was staff? [ [ [ [

7. Overall, how well did we handle your O O O O
complaint?

8. If we were unable to assist you, Y N N/A
were alternatives provided to you?

9. Did you verify the provider’s license Y N N/A

prior to service?

Comments

[m]: 2as

AN O

=z

Scan this code ..
to take online. Your opinion matters. Thank you!
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BOL Statistics
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OPTOMETRY

Memo

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members

From: Donna Burke
Board Secretary

Date:

Telephone:

Subject: Agenda ltem 6 — Approval of Board Meeting Minutes

January 23, 2015

(916) 575-7170

A. June 23, 2014
B. August 8, 2014

C. November 21, 2014
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2450 DEL PASO ROAD, SUITE 105, SACRAMENTO, CA
95834

DRAFT
Meeting Minutes
SPECIAL BOARD MEETING
(Pursuant to Government Code Section 11125.4)
Monday, June 23, 2014
Department of Consumer Affairs
Hearing Room
1747 N. Market Blvd.
Sacramento, CA 95834
And by telephone at the following locations

140 C Tower Street 12100 Wilshire Blvd., Suite 445

Beaconsfield, Quebec HOW6B2 Los Angeles, CA 90025

Canada

150 Tejas Place

555 W. 5" St., 21 Floor Nipomo, CA 93444

Los Angeles, CA 90013

To clear security, please 5601 De Soto

call: (714) 329-0648 Woodland Hills, CA 91367

4349 E. Slauson Ave., Suite A 518 North Moorpark Road

Maywood, CA 90270 Thousand Oaks, CA 91360
Members Present Excused Absence
Alejandro Arredondo, O.D, Board President Cyd Brandvein
Alexander Kim, MBA, Board Secretary Donna Burke
Madhu Chawla, O.D. William Kysella
Frank Giardina, O.D.
Bruce Givner Staff Present
Glenn Kawaguchi, O.D. Mona Maggio, Executive Officer
Kenneth Lawenda, O.D. Jessica Sieferman, Lead Enforcement Analyst
David Turetsky, O.D. Robert Stephanopoulos, Enforcement Analyst

Michael Santiago, Senior Legal Counsel

8:00 a.m.
FULL BOARD OPEN SESSION

1. Call to Order and Establishment of a Quorum
Board President, Alejandro (Alex) Arredondo, O.D. called roll and a quorum was established. The meeting was
called to order at 8:00 a.m.

2. Determination of Need for Special Meeting

Senior Legal Counsel, Michael Santiago explained Government Code Section 11125.4 (a) that
provides for a special meeting to be called for specific reasons, with a 48 hour notice when compliance
for the 10-day notice provisions of Section 11125 would impose a substantial hardship on the state or
when immediate action is required to protect the public interest. Consideration of pending legislation
falls under the reasons allowed for a special meeting. as follows:
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1) Senate Bill (SB) 492 was recently amended on June 16, 2014, only one week prior to today’s
date.

2) SB 492 is being heard before the Committee on Business Professions and Consumer
Protection (Committee) on June 24, 2014.

3) The short time frame between amendment of the bill and when it goes to the Assembly
Committee is less than 10 days. This means the Board would not be able to comply with the 10
day notice requirement of Government Code Section 11125.

4) In order for the Board to provide its input to the Committee, the Board needs to meet sooner
than the 10 days’ notice requirement.

Mr. Santiago requested that the Board make a motion based on the specific facts as presented.

Madhu Chawla moved that the Board determine the delay necessitated by providing notice 10
days prior to a meeting as required by Government Code Section 11125 would cause a
substantial hardship on the Board. Glenn Kawaguchi seconded. The Board voted unanimously
(7-0) to pass the motion.

Member Aye No Absent
Alejandro Arredondo, O.D. X
Donna Burke X
Alexander Kim X
Cyd Brandvein X
Madhu Chawla X
Frank Giardina, O.D. X
Bruce Givner X
Glenn Kawaguchi, O.D. X
William Kysella X
Kenneth Lawenda, O.D. X
David Turetsky, O.D. X

Senate Bill 492 (Hernandez) Optometrist: practice: licensure

Executive Officer, Mona Maggio reported that at the May 10, 2013 meeting, the Board voted to send a letter in
Support if Amended pertaining to the May 8, 2013 version of this bill. Staff sent the letter with the requested
amendments to the author, sponsor, and member of the Senate Business, Professions and Economic
Development Committee.

Ms. Maggio provided a background stating the State Board of Optometry is the licensing and regulatory body for
the profession of optometry in California. Existing law defines the practice of optometry to include, among other
things, the prevention and diagnosis of disorders and dysfunctions of the visual system, and the treatment and
management of certain disorders and dysfunctions of the visual system. As well as the provision of rehabilitative
optometric services and doing certain things included but not limited to the examination of human eyes, the
determination of powers or range of human vision, and the prescribing of contact and spectacle lenses.

Existing law authorizes optometrists, certified to use therapeutic pharmaceutical agents to diagnose and treat
specific conditions, to use specified pharmaceutical agents and order specified diagnostic tests. Any violation of
this act is a crime.

She explained that SB 492 would include the provision of habilitative optometric services with scope of practice

optometry. The bill would expand the scope of practice of optometrists who are certified to use therapeutic
pharmaceutical agents by, among other things, authorizing those optometrists to use all therapeutic diagnosing
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agents approved by the United States Food and Drug Administration (FDA), and indicate for use in diagnosing
and treating eye conditions covered by these provisions.

The bill would modify the ability of an optometrist certified to use pharmaceutical agents to diagnose and treat
certain diseases. The bill would require the Board to grant a certificate to an optometrist for the use of advanced
procedures as defined if the optometrist meets certain educational and certification requirements. The Board
would also be required to grant a certificate to an optometrist for immunizations if the optometrist meets certain
educational and certification requirements.

SB 492 would authorize the Board to allow optometrists to use any non-invasive technology to treat specified
conditions. The existing law requires optometrists, in diagnosing and treating eye disease, to be held to the
same standard as physicians and surgeons and osteopathic physicians and surgeons. SB 492 would expand
the requirement to include diagnosing other diseases and would require an optometrist to consult with, and if
necessary, refer to a physician and surgeon, or to another appropriate healthcare provider if a situation or
condition was beyond the optometrists’ scope of practice.

This bill would also delete obsolete provisions and make conforming changes. And, because this bill would
change the definition of a crime, it would create a state mandated local program.

Dr. Arredondo opened the floor to public comment.

Legislative Chair of the California Optometric Association (COA), Dr. David Redman, O.D., stated that doctors
of optometry are trained to a rigorous national standard, receive four years of undergraduate training followed
by four years of post-graduate training, have the option of a one year residency, must pass the National Board
of Examiners in Optometry (NBEO) exam, and are required to complete 50 hours of continuing education every
four years.

SB 492 contains the following provisions:

¢ Cleans up the optometric act by removing outdated language.

e Consolidates referral requirements.

¢ Eliminates the list of permissible drugs in statute and instead authorizes optometrists to prescribe all
medication approved by the FDA, and indicated for the diagnosis and treatment of eye conditions, within
the scope of practice.

e Allows optometrists to order imaging and lab tests for the diagnosis of conditions of the eye.

¢ Authorizes optometrists to undergo additional training to become certified to perform advanced
procedures. This includes the removal of skin tabs, cysts, stys and warts.

¢ Allows two laser therapy procedures with very low complication rates. Not Lasik.
Authorizes optometrists to undergo additional training to become certified to administer immunizations
(flu, shingles, and pertussis) for individuals eight years of age and older.

¢ Authorizes the Board of Optometry to approve any non-invasive technology to treat conditions within the
scope of practice.

Dr. Redman explained the training included in this bill includes specific didactic course work provided by an
accredited college/school of optometry. Each student would be required to perform a minimum of 20
procedures. It includes a formal clinical and/or laboratory practical examination and a written test. Students
graduating from an optometry school after 2016 will have the training incorporated into the curricula. Those
graduating before 2016, or from a state that does not authorize advanced procedures, will be required to take
additional course work that includes the training as described.

Dr. Redman requested the Board’s support on SB 492.
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COA's Director of Government and External Affairs, Kristine Schultz, thanked the Board for the opportunity to
testify, and added that SB 492 is a limited expansion of scope for optometrists that is consistent with their
education and training. It is a logical advancement of the profession which has been proven safe in other states.

Public Member Bruce Givner asked, and Ms. Schultz responded, whether other states have expanded scope
(three; Kentucky, Oklahoma, and Louisiana have the “lumps and bumps” legislation into law). Additionally, there
are six states in which optometrists are capable, by education and training, to remove lumps and bumps.

Dr. Arredondo inquired training hours and Ms. Schultz replied that every state that has the lumps and bumps
and laser training requires 32 hours of course training, 16 hours for laser and 16 for lumps and bumps.
Oklahoma optometrists have been practicing this for more than 25 years.

Dr. Chawla asked about courses and Ms. Shultz clarified which courses . in .optometrists must take. The
amended version of the bill contains standards for the courses. The list of courses from Kentucky’s regulations
were put into statute via this bill. These courses are required in all of the other states with the “lumps and
bumps” legislation.

Dr. Lawenda asked where the optometry schools stood regarding the legislation and Dr. Redman explained
that both Western University and the Southern California College of Optometry support SB 492. The University
of Berkeley, however, does not . take political positions.

Dr. Frank Giardina, O.D. joined the meeting at 8.35 a.m.

Dr. Lawenda stated that, so far, the Board has only heard one side of this issue. It's been the Board’s standard
to hear all sides of an issue, those in support as well as those who are opposed. Ms. Shultz apologized for the
delay in providing that information and stated she would send the documents when she returns to the COA's
office.

Ms. Shultz explained that ophthalmology requested a minimum of 130 procedures, which is based on an
average number of procedures that ophthalmology residents must complete during their 3 year post-doctoral
residency. COA has taken the same number of procedures and added them into the bill so optometrists will
have to complete the same number of procedures that are required of ophthalmologists. She added that there
has never been any incidence of problems and optometrists have been performing these procedures for 25
years.

Dr. Redman clarified for Mr. Givner that the terms capsulotomy and iridotomy are not consistent with “lumps and
bumps” as these terms pertain to the laser procedures. The incision made is by laser, not with a scalpel.

Public member, Alexander Kim asked if any consumer entities have voiced either opposition or support for SB
492 and what type of media outreach for support has the COA utilized.

Ms. Shultz explained that she is not aware of any public interest groups that have voiced opposition to the bill
and that the Business and Professions Committee consultant will have an updated list of support and
amendments. This information will be in the Bill Analysis . some time this day. Regarding media outreach, Ms.
Shultz stated that COA has a statewide campaign going on to educate the public about the importance of this
bill going forward. She added, there have been web, cable, and radio ads..

Dr. Kawaguchi voiced concern. regarding the number of courses required for optometrist to obtain particular
certification. He said .schools tend to offer required courses less and less over time because it does not make
financial profit/loss sense to them. Therefore, Dr. Kawaguchi asked how we will ensure over the years that
these courses will still be available. Ms. Shultz responded that each of the colleges has expressed excitement
and a strong desire to provide the courses for the advancement of the profession, although we cannot mandate
the colleges provide courses.

Page 4 of 8



Dr. Turetsky brought to the public members’ attention .regarding every advance in the scope of practice for
optometrists. He said the opposition has always stated that optometrists would be blinding and potentially
killing people. This occurred with the diagnostic pharmaceutical agents’ certification, therapeutic pharmaceutical
agents’ certification, and the glaucoma certification. In every instance such claims. were proven to be
unfounded. Optometrists have risen to the challenge of performing these procedures in an effective and safe
manner and the schools have always provided the education that meets the challenge.

Ms. Shultz clarified for Dr. Turetsky that the vaccination part of the bill will allow optometrists to perform flu and
shingles (herpes zoster) vaccines anytime and the pertussis (whooping cough) vaccine in the event of an
emergency situation.

Dr. Giardina commented that shingles is a miserable and painful condition. He has routinely maintained the
practice of asking all of his patients over fifty if they have been inoculated against herpes zoster. If not, he
sends them to the medical department next door to receive the inoculation. Dr. Giardina believes it would be a
great public health benefit for optometrists to be able to vaccinate and prevent people from vision loss and pain.

Mr. Kim asked Ms. Maggio to communicate any/all consumer responses to the Members after the analysis.

Mr. Givner directed questions to Mr. Santiago on behalf of Public Member, Cyd Brandvein who was not present.
Mr. Givner read a statement by Ms. Brandvein which stated “the public would like to know what the level of
education, training, credentials, and residency are for ophthalmologists as compared to optometrists and
measured against what is in the current draft legislation.”

Ms. Maggio requested Dr. Arredondo proceed with the bill amendments. Ms. Maggio informed the Members
that she, Ms. Sieferman, Drs. Turetsky and Lawenda, and Board Subject Matter Expert, Dr. Cory Vu had a
meeting last week with COA representatives Kristine Shultz and Terry McHale, Aaron Reed and Associates.
Ms. Maggio and Ms. Sieferman shared the issues discussed that needed clarification. Ms. Maggio presented to
the Members some technical amendments staff requested COA make to its language.
On June 16, 2014 amendments were made to the bill that required the Board’s review and possible action.
Requested Amendments:
Section 1.
BPC 83041(i)(1)

For licensees who graduate from an accredited school of optometry on or after May 1, 2016 that

includes satisfactory curriculum on immunizations, as determined by the board, en-erafterMay-1,-2016,
submission of proof of graduation from that institution.

BPC §3041(i)(2)(B)

Be certified in basic life support for health care providers.

BPC §3041(0)

For the purposes of this chapter, “immunization” means administration of immunizations for influenza,
Herpes Zoster Virus, and additional immunizations that may be necessary to protect public health during
a declared disaster or public health emergency in compliance with individual Advisory Committee on
Immunization Practices (ACIP) vaccine recommendations published by the federal Centers for Disease
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Control and Prevention (CDC) for persons eight years of age or older with proper parental, guardian, or
authorized representative consent.

Section 3.
BPC §3110(m)

(1) Committing or soliciting an act punishable as a sexually related crime, if that act or solicitation is
substantially related to the qualifications, functions, or duties of an optometrist.

(2) Committing any act of sexual abuse, misconduct, or relations with a patient. The commission of a
conviction for any act of sexual abuse, sexual misconduct, or attempted sexual misconduct, whether or
not with a patient, shall be considered a crime substantially related to the gualifications, functions, or
duties of a licensee. This paragraph shall not apply to sexual contact between any person licensed
under this chapter and his or her spouse or person in an equivalent domestic relationship when that
licensee provides optometry treatment to his or her spouse or person in an equivalent domestic
relationship.

(3) Conviction of a crime that currently requires the person to register as a sex offender pursuant to Section

290 of the Penal Code. A conviction within the meaning of this paragraph means a plea or verdict of
quilty or a conviction following a plea of nolo contendere. A conviction described in this paragraph shall
be considered a crime substantially related to the qualifications, functions, or duties of a licensee.

(Dr. Madhu Chawla left the meeting at 9:15 a.m.)

Bruce Givher moved to accept the requested amendments. Frank Giardina seconded. The Board voted
unanimously (7-0) to pass the motion.

Member Aye No Absent
Alejandro Arredondo, O.D. X
Donna Burke X
Alexander Kim X
Cyd Brandvein X
Madhu Chawla X
Frank Giardina, O.D. X
Bruce Givner X
Glenn Kawaguchi, O.D. X
William Kysella X
Kenneth Lawenda, O.D. X
David Turetsky, O.D. X

Frank Giardina moved to support Senate Bill 492 if amended, and directed staff to send the Board’s
amendments to the author, sponsor and Assembly Business, Professions and Consumer Protection
Committee. Bruce Givner seconded. The Board voted unanimously (7-0) to pass the motion.

Member Aye No Absent
Alejandro Arredondo, O.D. X
Donna Burke X
Alexander Kim X
Cyd Brandvein X
Madhu Chawla X
Frank Giardina, O.D. X
Bruce Givner X
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Glenn Kawaguchi, O.D. X
William Kysella X
Kenneth Lawenda, O.D. X
David Turetsky, O.D. X

Ms. Maggio requested the Board approve for her and the Board President to make any minor technical changes
to the bill should issues come up at the pending hearing or shortly after but before the next Board Meeting. Dr.
Lawenda reiterated Ms. Brandvein’s concern that a public member should be included in the discussions for
clarity and transparency. Dr. Lawenda has concerns of his own. Ms. Maggio explained that any changes to the
Legislation prior to the meeting tomorrow with the Assembly Committee would only be technical changes and
not having to do with policy.

Mr. Givner stated, and Dr. Lawenda agreed, that the Board has a strong minority that wants a public Member
involved in those discussions. Mr. Givner suggested appointing Ms. Brandvein to be a part of thediscussions.

Dr. Lawenda brought a motion to the table to delegate authority to the President, and one Public Member, to
make any decisions (technical and/or policy) should the Board be contacted regarding any amendments to
SB 492.

There ensued a long discussion/debate amongst the Members and Mr. Santiago as to how this motion should
be worded and whether it should allow technical changes only.

Mr. Givner reminded Dr. Arredondo that there are very strong feelings about this from the two Public Members
absent from the meeting.

Ms. Shultz announced that she is very concerned about the motion on the table. She stated that giving
authority to two Members is inappropriate. Ms. Shultz added that if clarity and transparency are the goals then
this is the time and place to develop one's position, and let staff reflect your will on technical issues at the
Assembly Committee meeting. Ms. Maggio explained that if issues come up she would have to make contact
with both Members and hold a conference call with them to get their agreement on minor changes, again not
policy matters.

Kenneth Lawenda moved to delegate authority to the President and one Public Member, to make any
decisions should the Board be contacted regarding any amendments to Senate Bill 492. Bruce Givner
seconded. The Board voted (5-2) against the motion. Motion not carried.

Member Aye No Absent

Alejandro Arredondo, O.D. X

Donna Burke X
Alexander Kim X

Cyd Brandvein X
Madhu Chawla X
Frank Giardina, O.D. X

Bruce Givner X

Glenn Kawaguchi, O.D. X

William Kysella X
Kenneth Lawenda, O.D. X

David Turetsky, O.D. X

Alejandro Arredondo moved to delegate the Board’s authority to make any technical decisions or
technical changes to Senate Bill 492 as presented to the President as well as one other Public Member .
David Turetsky seconded. The Board voted (5-2) to pass the motion.
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Member Aye No Absent
Alejandro Arredondo, O.D. X
Donna Burke X
Alexander Kim X
Cyd Brandvein X
Madhu Chawla X
Frank Giardina, O.D. X
Bruce Givner X
Glenn Kawaguchi, O.D. X
William Kysella X
Kenneth Lawenda, O.D. X
David Turetsky, O.D. X
4. Public Comment on Matters Not on the Agenda (No action may be taken except to

determine if the item should be put on a future agenda.)

No public comments were received.

5. Adjournment

David Turetsky moved to adjourn the meeting. Frank Giardina seconded. The Board voted

unanimously (7-0) to pass the motion.

Member Aye No Absent
Alejandro Arredondo, O.D. X
Donna Burke X
Alexander Kim X
Cyd Brandvein X
Madhu Chawla X
Frank Giardina, O.D. X
Bruce Givner X
Glenn Kawaguchi, O.D. X
William Kysella X
Kenneth Lawenda, O.D. X
David Turetsky, O.D. X

The meeting adjourned at 10:05 a.m.
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Members Present

Staff Present

Alejandro Arredondo, O.D., Board President

Mona Maggio, Executive Officer

Madhu Chawla, O.D., Vice President, Professional
Member

Jessica Sieferman, Enforcement Lead

Donna Burke, Board Secretary, Public Member

Lydia Bracco, Administrative Assistant

Cyd Brandvein, Public Member

Robert Stephanopoulos, Policy Analyst

Frank Giardina, O.D., Professional Member

David Turetsky, O.D., Professional Member

Michael Santiago

Glenn Kawaguchi, O.D., Professional Member

William H. Kysella, Jr., Public Member

Kenneth Lawenda, O.D., Professional Member

Bruce Givner, Esq., Public Member

Alexander Kim, MBA, Public Member

Guest List

On File

9:35 a.m.
FULL BOARD OPEN SESSION

1. Call to Order and Establishment of a Quorum

Board President, Alejandro Arredondo, O.D. called roll and a quorum was established. The meeting was

called to order at 9:35 a.m.

Executive Officer, Mona Maggio introduced Board staff attending meeting.

Public Member, Bruce Givner arrived at 9:40 a.m.

2. Welcome — President’s Report
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Dr. Arredondo welcomed everyone in attendance. He announced he took a survey of the ACOE
(Accreditation Counsel for Optometric Education) and went to meetings when they were accrediting
Western University and participated in the survey.

Dr. Arredondo stated there were three optometry graduations recently. He went to Southern California
College of Optometry (SCCO) on May 22, 2014 and Western University on May 15, 2014. David Turetsky,
O.D., went to the University of California, Berkeley on May 24, 2014.

Next Dr. Arredondo thanked the Board for their patience regarding the BreEZe program taking place.

Due to the Board meetings not always being webcast, he asked the members to raise their hand if they
want to comment and he will recognize them to speak. If someone must step out of the meeting either he or
Donna Burke will announce the members departure and return.

Dr. Arredondo stated that Ken Lawenda, professional member was viewing the meeting via the webcast. He
is being connected from Canada through the conference phone. Welcome Ken.

Public Comments for Items Not on the Agenda
Note: The Board may not discuss or take action on any matter raised during this public comment
section, except to decide whether to place the matter on the agenda of a future meeting [Government
Code Sections 11125, 11125.7(a)]

There was no public comment.

Approval of Board Meeting Minutes
A. August 16, 2013

B. November 1, 2013

C. April 11, 2014

D. June 23, 2014

Madhu Chawla moved to approve the August 16, 2013 minutes as amended. Frank Giardina
seconded. The Board voted: 9-Aye; 0-No; 2-Abstention to pass the motion.

Member No Abstention
Dr. Arredondo
Mr. Kim

Ms. Brandvein
Ms. Burke

Dr. Chawla

Dr. Giardina
Mr. Givner

Dr. Kawaguchi
Mr. Kysella
Dr. Lawenda
Dr. Turetsky X

XX XXX XX ><><‘3<:
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Madhu Chawla moved to approve the November 1, 2013 Meeting Minutes as amended. Alexander
Kim seconded. The Board voted: 10-Aye; 0-No; 1-Abstention to pass the motion.

Member No Abstention
Dr. Arredondo
Mr. Kim

Ms. Brandvein
Ms. Burke

Dr. Chawla
Dr. Giardina
Mr. Givner

Dr. Kawaguchi
Mr. Kysella
Dr. Lawenda
Dr. Turetsky X

><><><><><><><><><><‘3<:

Madhu Chawla moved to approve the April 11, 2014 Meeting Minutes as amended. Frank Giardina
seconded. The Board voted: 11-Aye; 0-No; 0-Abstention to pass the motion.

Member No Abstention
Dr. Arredondo
Mr. Kim

Ms. Brandvein
Ms. Burke

Dr. Chawla
Dr. Giardina
Mr. Givner

Dr. Kawaguchi
Mr. Kysella
Dr. Lawenda
Dr. Turetsky

><><><><><><><><><><><*:<:

The June 23, 2014 minutes to approve amendments was postponed to add a discussion regarding giving
two Board members authority to make policy changes and the vote results from that discussion. That portion
of the meeting was left out of the minutes. No motion was made.

Department of Consumer Affairs Report

Presented by Christine Lally, Deputy Director of Board/Bureau Relations

And Jason Piccione, Chief Technology Officer

Mr. Piccione is the Chief Technology Officer for the Department of Consumer Affairs and the BreEZe
Technical Project Manager. He gave a brief update of the BreEZe project and answered questions from the
Board.

He stated that the department and BreEZe Project have “learned lessons” from the first release of BreEZe
and are improving the product. The design methodology of Phase Il focuses on the thoroughness and
accuracy of design documents to ensure the Board’s business is captured and the resulting BreEZe system
is effective and right.

Two examples of this new methodology are the use of “Use Cases” which allows Boards to map out
business processes prior to doing any design work.

Another example of this is “storyboards” which help Boards understand there is a standard flow for all online
transactions, what that flow is and how the Board can configure flow for its use. The new methodology is
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proving effective. The extreme depth of the design documents are taking form and are making the
scheduled review time insufficient.

Dr. Arredondo opened the floor to comment/questions.
Ms. Burke, public member asked Mr. Piccione to elaborate on the usability experience.

Mr. Piccione defined usability as the ability for BreEZe to meet the requirements and demands of the user
community that uses it. They want to make sure that the people using it can use it easily and with as few
obstacles as possible. License renewals will take 20 — 30 minutes [instead of 6 — 8 weeks].

Ms. Burke asked Mr. Piccione how they are testing the component.

Mr. Piccione said BreEZe is being placed up against the web standards that come out of Usability.gov and
the HFI (Human Factors International) standards. As an example, they are also streamlining the ability to do
searches easier.

Ms. Burke asked Mr. Piccione if they are using people who will be using BreEZe as licensees or students.
Are they getting any hands-on and are you getting any feedback from that?

Mr. Piccione responded by stating there is no public user forum, but they are taking the suggestion into high
advisement.

Ms. Maggio, Executive Officer, stated that once BreEZe is implemented we will be reaching out to a couple
of schools and have students begin the application process.

Ms. Burke asked what the timetable looks like.

Mr. Piccione replied that the current scheduled implementation for this Board, Release II, is April/May 2015.
With review times potentially being insufficient in some cases, there may be relief for staff working the
design phase. This may cause an extension of the schedule.

A discussion ensued regarding personnel limitations and needs, work constraints, timeframes for BreEZe
and personnel involvement, overtime, BreEZe costs and budget over runs.

6. Petition for Reduction of Penalty or Early Termination of Probation
Administrative Law Judge (ALJ) Karl Engeman presided over the hearing. Anahita Crawford was the
Deputy Attorney General (DAG). Board members heard the following Petition. The hearing was called to
order at 10:30 am.

A. Larrance Larson, O.D., OPT 6725
FULL BOARD CLOSED SESSION

7. Pursuant to Government Code Section 11126(c)(3), the Board will Meet in Closed Session for
Discussion and Possible Action on Disciplinary Matters

8. Pursuant to Government Code Section 11126(e), the Board will Meet in Closed Session to discuss
pending litigation — Anthony Rudick, O.D.; Ridge Eye Care, Inc. v. State Board of Optometry,
Superior Court of the State of California for the County of Sacramento, CA., Case Number
KG13708526

FULL BOARD OPEN SESSION
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9. Presentation on Running Effective Meetings
Rick Sydor, Registered Parliamentarian; Past International Director, Toastmasters International

Mr. Sydor has served in several different positions on the Board of Directors for the California State
Association of Parliamentarians.

Mr. Sydor’s presentation was to assist the Board in making their meetings more effective, using some of the
“common sense” tips from Robert’'s Rules of Order Newly Revised.

A handout was distributed and Mr. Sydor explained the meaning of the document. On the handout are
squiggly lines which refer to Sections in Roberts Rules of Order. He focused mostly on the numbers 23, 24,
and 25.

Mr. Sydor had comments on what he observed during the morning part of the meeting. His suggestions will
help Dr. Arredondo, Board President, to conduct the meetings with more efficiency.

Mr. Sydor complimented Dr. Arredondo by saying the directions Dr. Arredondo gave the Board, i.e., if you
want to speak, please raise your hand and the directions to the secretary, you want them to introduce
themselves before they say or do, etc. He also said there is a magic phrase that the Board chair and any
other Board member can use while presiding a meeting and it is, “If there are no objections”. It will help in
getting someone’s attention. Members may not use it to vote because the Board must record the votes.

Mr. Sydor also complimented the Board on how the minutes were read. The members followed the minutes
while working through them. He questioned when Dr. Arredondo said, “All those in favor, say Aye”. What
you have left yourselves open to is if someone had called for a division, meaning, let's have a vote a
different way, you have already voted two different ways by saying Aye and raising your hand. You either
need to say Aye or No or raise your hand, one or the other.

In his research for the meeting, Mr. Sydor found that abstentions are allowed. If the Board votes vocally,
then the person recording the votes won'’t know who voted Aye or No.

Ms. Maggio asked if members wish to not vote at all, should we just record the ones that did vote?

Mr. Sydor responded that as long as the majority of those present are voting then you have passed the
motion.

It was suggested by staff and members to have the President or Vice President say the name of the
member that is not voting and to be clear, raise hands for voting and roll call.

Mr. Sydor stated that President Arredondo allowed side discussion by Board members. All discussion must
go through the Chair to maintain control.

Mr. Sydor noticed something that is not on the handout sheet. President Arredondo did not state the motion
members were voting on. Chair should restate motion.

Mr. Sydor asked if the Board members submitted new business in written format. President Arredondo
replied, No.

Ms. Maggio told Mr. Sydor that if a subject is not on the agenda, the Board cannot discuss it. There is a
point in the agenda where members and the public can ask staff to add certain items to the agenda.

Mr. Sydor stated, if there is a motion on the floor and a member wishes to amend it or change it in any
format, is that allowed?
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10.

Mr. Sydor responded by saying, as soon as the recommendation is made, the member should ask the
Secretary to read it or the President to restate it so everyone will know what is being discussed.

Mr. Sydor said that as a small Board, members are allowed to talk as long as they want. It is the President’s
job to try and keep them on track. Members can (#23 point of order) interrupt, with no second and no
debate. The member making the point of order can say, | believe the member is not speaking to the motion
or amendment that is on the floor. President should ask the member to get back on track and keep
comments to what is on the floor.

Mr. Sydor continued by stating, number 24 is an appeal. Offer an opinion, it's your opinion and either the
Board agrees with it or not. If a ruling is made, the members can appeal from your ruling. Not everything the
President says is under the category of appeal.

President Arredondo asked, if a Board member is speaking on a subject and another member doesn’t
understand, they should say to President Arredondo, request for information. Mr. Sydor said yes and
President Arredondo continued by saying he would ask the member speaking to elaborate on his point. Mr.
Sydor said yes, but they should ask very specifically what information is needed.

Mr. Sydor stated, from his observation, the Board is on track and doing well. Just maintain a little more
control as Chair so the comments go through the President.

Mr. Sydor asked if there were any questions.

President Arredondo said he was curious about Parliamentary Procedure. Mr. Sydor responded by giving a
short history of it going back to Old England.

Dr. Turetsky, professional member, asked, regarding number 24, if the Chair makes a decision to ask a staff
member to research something, but | feel the staff members time could be better spent doing something
else, | would say, | appeal the decision by the Chair and someone has to second it then discuss it and vote
on it?

Mr. Sydor responded, yes, and the majority would either support you in your appeal or support the Chair. It's
on a ruling, not an opinion.

Ms. Brandvein asked Mr. Sydor to clarify opinions and when it's appropriate or not to have opinions
attached to recommendations or motions or the same individual addressing all — making a motion/adding an
opinion.

Mr. Sydor responded, that is debate, you're offering an opinion on a motion you have asked the Chair a
specific question. That amendment is germane to the motion on the floor.

Ms. Brandvein asked, when does the chair participate in the opinion discussion?
Mr. Sydor explained, because of a small Board, Robert’'s Rules of Order allows the Chair to participate. The
Chair has a right to vote. The Chair makes or breaks a tie. The Chair can choose not to vote, that’s their

privilege.

President Arredondo asked if there were any further questions. No. Any public comments? He thanked Mr.
Sydor for attending.

Review and Possible Approval of Amendments to the Board Member Handbook
Cyd Brandvein, Public Member
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Ms. Maggio stated that on the introductory page, highlighted in gray, she changed the Mission, Vision and
Values Statement from the Board’s strategic plan.

Ms. Brandvein explained that most Boards have responsibilities and roles called out for their officers. That
helps to build upon efficiency and effectiveness for what those roles would be. When voting at the last
meeting, there was no clarity as to what each officer would do, the time commitment and some very
specifics for a number of statements made were not directly relevant to the role for this particular Board. By
bringing clarity it would help during elections to understand the expertise members bring from outside the
Board and how those skills and capabilities may assist the Board.

Speaking in conceptual terms, Ms. Brandvein walked the members through the handbook. She stated that
the President handles the meetings and other Board business and affairs. It also brings clarity to
governance and the election process. It's more of a deliberate process of soliciting interest and gathering
your capabilities from your prior experience that you bring.

For the Vice-President there was discussion with Michael Santiago, Staff Counsel, about what those roles
would be. Let’'s consider a meaningful role for the Vice President.

Ms. Brandvein pointed out a typo, “on boarding”, in the document. On-boarding for new Board members
who are waiting for the Board Member Orientation Training (BMOT) and all the documents that go with it. It
would be very helpful to hear from a member of the Board to give them a “Welcome to the Board” pitch, to
tell them there will be training and introduce them to the staff. Give them a roster and list of what staff does
because they will be invited to the Board to go through, in more detail, the occupations of the Board of
Optometry.

Lastly, moving to Secretary, an opportunity here is to focus on the administrative side of what we do as
Board members interacting with the Board. The Secretary could change the typos, etc. in the minutes before
the Board packet comes out. The members would have that comfort level that we look, not for grammar, but
substantive edits that we’re recommending or changes in the Board minutes themselves. It's not replacing
where the Board minutes are written, it's more of a collaborative oversight and fresh eyes. The same thing
with monitoring the text of the motions if whoever is responsible for those motions, sitting up here (motioned
with hand to indicate where Board members sit) to collaborate with our team on the Board side to make sure
it's represented with clarity and accuracy.

Lastly, from the Administrative side, there tends to be a fair amount of references to Board materials, laws,
etc. While our staff, including Mona, are the experts in this, it does help to have our team, at least members
of our team, who can reference and have available to the Board if one of us didn’t bring a copy instead of
taking from the Board team who refers to it consistently. Have an individual that could quickly reference and
pull-out the laws, regulations and practices that the Board refers to.

President Arredondo thanked Ms. Brandvein and asked the other members if there were any comments.

Ms. Maggio stated that in addition to the officer’s roles and responsibilities and the mission, vision and value
statements being updated, to reflect the new information the Board voted on at our strategic plan. She
added, on page 7 under Use of Electronic Devices during Meetings, Bagley-Keene Act, Michael pointed out
Keene was misspelled. She also added, use of laptops during the meetings are solely to access the Board
meeting materials that are in electronic format because we’re starting to use laptops more often in our
meetings.

Ms. Maggio also had a question on motions. On page 4 of the handbook under Making a Motion, number 7
was listed as, if it is a rising vote, those in favor of the motion will rise from their seats. She is asking instead
of doing that, would the Board do a role call? She wanted to put it for a clarification because we have it right
now - if it is a rising vote, those in favor of the motion will rise from their seats. Mr. Kysella agreed.
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Ms. Maggio continued by referencing page 10 and 11 and asked, are there any other suggestions members
want to be drafted in the handbook? She suggested the minutes should be sent to the secretary within 30
days after each Board meeting. She will add, under Board Documents, the Uniform Standards Related to
Substance Abuse and Disciplinary Guidelines because members probably refer to those during closed
session discussions.

Ms. Maggio stated because changes were being made to the handbook, members should take a vote on it.

Dr. Turetsky, professional member, asked regarding page 7, Bagley-Keene should laptop be changed to
something else, tablet, Smart phones, electronic devices?

It was decided that Ms. Maggio would make the suggested edits to the handbook and bring it back to the
Board to review and then a vote would be taken.

Discussion and Possible Action on Legislation Affecting the Board of Optometry
Please review and discuss the following bills which are specifically related to the Board and direct staff to
take any action if warranted.

A. Senate Bill 492 (Hernandez) Optometrist Scope of Practice

Last Amended: July 1, 2014

Location: Assembly Appropriations Committee

Summary: This bill would revise various scope of practice provisions in the optometry practice act, including
the creation of an advanced practice certificate authorizing optometrists to perform certain laser and lesion
removal procedures.

Staff Comments: With the Board’s approval, a letter with a position of “support if amended” was sent to the
author on June 23, 2014. It appears the amendments requested of the Board have been made.

In addition, the following amendments to the bill have been made:

3041(g)(1): The requirement of the passage of test for competency and performance of the procedures in
subparagraph (F) of paragraph (2).

3041(g)(2): A TPA certified optometrist may perform the training procedures in their own practice under the
supervision of a physician and surgeon or an optometrist with an advanced procedure certification.
3041(g)(2)(A): The advanced procedure course must be provided by a school of optometry and developed
in consultation with an ophthalmologist who has experience teaching optometric students.

3041(g)(2)(D): The inclusion of passage of a test for competency.

3041(g)(2)(F)(ii): Clinical or laboratory experience consisting of between 20 and 35 clinical eyelid or adnexa
surgery training procedures, between 18 and 25 laser training procedures, and between 6 and 12 injection
training procedures. The Board shall convene an advisory committee to establish the exact number of
training procedures required consisting of the Director of Consumer Affairs or his or her appointee, who
shall also serve as chair, two practicing optometrists, two practicing ophthalmologists, one faculty member a
school of optometry, and one ophthalmologist that teaches at a school of optometry. The members of the
committee shall be appointed by the respective licensing boards. Recommendations from the committee
shall be reported to the board within six months of being convened.

3041(h)(3): Removal, destruction, or drainage of lesions of the eyelid and adnexa clinically evaluated by the
optometrist to be noncancerous.

3041(0): Pertussis has been added to the listed immunizations, for persons 18 years of age or older.

Dr. Arredondo welcomed Kristine Schultz representing the California Optometric Association (COA) who
reported on Senate Bill (SB) 492.
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Ms. Schultz reported on additional amendments that occurred on August 4, 2014 that were raised in the
Business and Professions Committee. One of the amendments was to make sure that the experience given
to optometrists would be on live, human patients. Another amendment was to eliminate the reference to
“lab” which is along the lines of live, human patients and have the word “clinical” only. In addition, an
amendment was to revert to existing law when it comes to the types of laboratory tests that optometrists can
use, also in response to concerns expressed at that committee hearing. Lastly, to expressly prohibit
cosmetic surgery, it was never the intent to have optometrist’s doing Blepharoplasty.

Additionally, there are new amendments that are being considered now. She didn’t have them in print and
they have been sent to the Legislative Counsel. The biggest one is to change the number of procedures
required for certification. Right now in the language there’s a range established by an advisory committee.
More new amendments being discussed are: 20 eyelid procedures, 25 laser procedures, nine injection
procedures, and eliminate the advisory committee. That's one of the concerns expressed by the opposition
so COA has taken that as an amendment and are trying to remove some of the opposition to the bill.

The new amendments COA is considering would clearly specify that all of the training procedures must be
performed entirely by the optometrist or student seeking this certification to perform advanced procedures.
They couldn’t do a partial procedure and have that count as a full procedure, they have to do it from start to
finish. COA is going to add language that allows optometrists to get the procedures done at a school of
optometry or in a physician’s office in addition to their own practice under the supervision of a physician to
get the numbers because they are so high. The numbers are higher than what ophthalmologists have to do
for the specific procedures during their residency.

Ms. Schultz spoke about new amendments COA is considering and will adopt language limiting the removal,
destruction or drainage of lesions of the eye to only those that do not involve the eyelid margin or the
lacrimal supplier drainage systems and are no deeper than the orbicularis muscle. The limiting language
would absolutely, clearly prohibit any plastic surgery. COA is going to strike Pertussis (whooping cough)
from the list of vaccines authorized and adopt language to authorize the Board of Optometry to charge a fee
to pay for the regulation for the new certifications created by the bill. The language says, something like, it
has to be a reasonable amount, no more than $300 for license and renewal.

Dr. Kawaguchi, professional member, asked for clarification regarding the surgical procedures around the
eyelids. Does that mean it's not including Hordeolums?

Ms. Schulz responded by saying they just couldn’t be on the eyelid margin because those can be more
complicated. So Hordeolum and Chalazion would still be authorized under the bill.

Dr. Lawenda, professional member, asked Ms. Schulz to explain what a suspense file is because the bill
was heard on the 6™ and went to a suspense file.

Ms. Schultz explained the bill was a candidate for suspense file which means it costs so much money. The
bill was heard on August 6™ by the Assembly Appropriations Committee and as expected it was put on
suspense file. The Legislature was expected to take up that suspense file on August 14™. On that day they
will know if the bill moves forward. There will not be a bill hearing, it will either come off suspense or just
stay there. If it stays it won't make the deadline of August 15" and will probably die.

Dr. Lawenda asked another question. Is legislation going to be required to actually be working with live
patients in the schools?

Ms. Schultz answered, there were some concerns from lawmakers that it didn’t specify live patients, we've
always talked about experience always happening on live patients. The amendments that were taken on
August 4" specifically say it has to be on live, human patients. The schools are aware of all of the
amendments and COA is working with them to make sure this will be implemented.
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Dr. Lawenda asked if the three schools of optometry have agreed to the bill.

Ms. Schultz responded that she has not seen a letter from UC Berkeley, she saw an updated letter from
Western in support, and couldn’t remember if there was a letter from SCCO. She will check and send an
email.

Dr. Chawla asked if David Sendrowski, a professor at SCCO, testified.
Ms. Schultz responded that he has been their expert along with the new Dean, Dr. Stanley Woo.
Ms. Burke asked if Ms. Schultz said Pertussis was deleted.

Ms. Schultz explained that Pertussis comes with two other immunizations and those two immunizations are
not authorized. By removing Pertussis, COA hoped to alleviate opposition to the bill. It wouldn’t go through
anyway as the two other immunizations were not authorized.

Dr. Turetsky asked if Ms. Schultz thought the optometry schools would still be graduating May 1, 2016 and
would be able to complete this. If they couldn’t put the curriculum together and do the required number of
procedures, would that mean they would graduate and not have the advanced practice licensure? Would
they have to obtain it on their own at a later time?

Ms. Schultz said that is the intent.
Dr. Arredondo, President, thanked Ms. Schultz.
B. Senate Bill 870 (Committee on Budget and Fiscal Review) Health Trailer Bill

Robert Stephanopoulos, Policy Analyst, stated that the Board sent an “oppose unless amended” letter to the
author. The Board requested a comprehensive eye exam to be a part of that, with color screening for all
students and evaluations every second year. No changes have been made to the bill. Mr. Stephanopoulos
contacted Steinberg’s office and the person he spoke to said she didn't receive the letter and it sounded
like, to him, that the changes wouldn’t be made and there was too much opposition and it would kill the bill.
She also said there was a study done with the US Vision Task Force where they did a literary review and
determined that no other medical professionals recommended implementing a comprehensive eye exam for
children. They determined that the visual acuity was sufficient and not a comprehensive eye exam unless a
child failed a vision screening.

Dr. Turetsky asked, what oversight does the Board have on this? Is there anything we can do to ensure
these children are receiving a proper exam and there isn’t a financial motivation to complete the exams as
fast as possible? So if there isn’t a complaint brought by a consumer we can’t do anything.

Ms. Maggio replied, there has to be a complaint filed.

Ms. Burke suggested the Public Relations Committee put together informational brochures or literature to
make sure those participating in the program know what their rights are as consumers.

Last Amended: June 13, 2014

Status: Chaptered June 20, 2014 — Chap. 40, Statutes of 2014

Summary: This bill, among other things, included provisions sought by the Department of Health Care
Services creating a mobile vision services pilot program in Los Angeles County, to be covered by Medi-Cal.
This pilot program enables school districts to allow students enrolled in Medi-Cal managed care plans to
receive vision care services at the school site through the use of a mobile vision service provider. The vision
care services available under this pilot program are limited to vision examinations and providing eyeglasses.
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The program shall last three years, starting no sooner than January 1, 2015, and concluding December 31,
2017, or three years from the start date of the pilot if later.

C. Senate Bill 1172 (Steinberg) Pupil Health: Vision Examinations

Last Amended: April 23, 2014

Location: Assembly Appropriations Committee

Summary: This bill would revise the vision appraisal procedures for elementary school (through 8t grade)
students in California school districts. Existing law requires, upon first enroliment in a California school
district of a child at an elementary school, and at least every 3rd year thereafter until the child has
completed the 8th grade, the child’s vision to be appraised by the school nurse or other authorized person,
as specified. This bill would instead require a pupil’s vision to be appraised by the school nurse or other
authorized person during kindergarten or upon first enrollment or entry in a California school district of a
pupil at an elementary school, and in grades 2, 5, and 8, except as provided. The bill would revise the
functions to be performed by the school nurse and the classroom teacher in observing a pupil’s eyes,
appearance, and other factors that may indicate vision difficulties.

Staff Comments: With the Board’s approval, on June 20, 2013, a letter with a position of “oppose unless
amended” was sent to the author.

Attachments

1) SB 492 Proposed Language
2) SB 870 Text

3) SB 1172 Proposed Language

Legislation and Regulations Update

Action Requested: Even though the Legislature has been on recess during July and returned on August
4th, there was still significant work being done during its absence with regards to legislation in order to deal
with outstanding issues. With the exception of urgency measures, bills that have not passed through the
appropriate policy committees in the second house (Assembly bills in the Senate and vice versa) will not be
moving forward. The next major legislative deadline is August 15th when all legislation must have passed
through fiscal committees. The Department suggests the Board review the following bills and determine if
there would be any significant implementation issues or costs.

A. Assembly Bill 186 (Maienschein) Professions and Vocations for Military Spouses

Last Amended: June 25, 2014

Location: Senate Floor

Summary: This legislation requires the majority of programs under the Department to issue a temporary
license (valid for 12 months) to the spouse or domestic partner of a military member on active duty if the
applicant is also licensed in a similar profession in another state and meets other specified conditions while
the license application is being processed.

Staff Comments: With the Board’s approval, on June 19, 2014, a letter with a position of “oppose unless
amended” was sent to the author. The Board’s request to be exempted from the requirements of this bill
has not been met.

B. Assembly Bill 213 (Logue) Healing arts: licensure/certification requirement: military experience

Last Amended: April 18, 2013
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Location: Assembly Appropriations. This bill is dead.

Summary: This bill proposed to require the State Department of Public Health, upon the presentation of
evidence by an applicant for licensure or certification, to accept education, training, and practical experience
completed by an applicant in military service toward the qualifications and requirements to receive a license
or certificate for specified professions and vocations if that education, training, or experience is equivalent to
the standards of the department. If a board within the Department of Consumer Affairs or the State
Department of Public Health accredits or otherwise approves schools offering educational course credit for
meeting licensing and certification qualifications and requirements, the bill would, not later than January 1,
2015, require those schools seeking accreditation or approval to have procedures in place to evaluate an
applicant’s military education, training, and practical experience toward the completion of an educational
program that would qualify a person to apply for licensure or certification, as specified.

C. Assembly Bill 2165 (Patterson) Department of Consumer Affairs, Licensing

Last Amended: April 10, 2014

Location: Hearing canceled at request of the author. This bill is dead.

Summary: This bill would require each board to complete within 45 days the application review process with
respect to each person who has filed with the board an application for issuance of a license, and to issue,
within those 45 days, a license to an applicant who successfully satisfied all licensure requirements. The bill
also requires each board to offer each examination the board provides for the applicant’s passage of which
is required for licensure, a minimum of 6 times per year.

D. Assembly Bill 2598 (Hagman) Department of Consumer Affairs, Pro-Rata

First Introduced: February 21, 2014

Location: Assembly Business, Professions and Consumer Protection. Hearing cancelled at request of
author. This bill is dead.

Summary: This bill would require the department to make a claim to the Controller each month against any
of the funds of a board for that board’s pro rata share of the department’s estimated monthly administrative
expenses, and would further require the department to base the claim on the amount of filled positions
working for a board. This bill would prohibit the Controller from paying the department for a board’s pro rata
share of total administrative expenses for any fiscal year in an aggregate amount over 20% of a board’s
budget for any fiscal year.

Legislation Specifically Related to Optometry:

E. Assembly Bill 1877 (Cooley) California Vision Care Access Council

Last Amended: July 1, 2014

Location: Senate Appropriations Committee, suspense file

Summary: This bill would establish the California Vision Care Access Council within state government and
would require that the Council be governed by the executive board that governs the California Health
Benefit Exchange.

Committee Hearing Date: August 4, 2014
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Legislation Potentially Impacting All Healing Arts Programs:

F. Assembly Bill 809 (Logue) Telehealth Patient Consent

Last Amended: May 19, 2014

Location: Senate Health Committee

Summary: This legislation would require a health care provider who uses telehealth for the delivery of health
care services to obtain verbal or written consent from the patient, and to document the patient’s consent.

Committee Hearing Date: August 14, 2014

Dr. Giardina, professional member asked, what if you wanted to do telemedicine with someone who is out of
state and they don’t have a license to practice in California, would that be considered legal?

Mr. Stephanopoulos replied that he would research it and let him know.
G. Assembly Bill 2102 (Ting) Licensees: Demographic Data Collection

Last Amended: June 2, 2014

Location: Senate Appropriations Committee

Summary: This legislation would require the Board of Registered Nursing, the Physician Assistant Board,
the Respiratory Care Board, and the Board of Vocational Nursing and Psychiatric Technicians to annually
collect and report licensee demographic data to the Office of Statewide Health Planning and Development.

Committee Hearing Date: August 4, 2014

H. Senate Bill 1256 (Mitchell) Medical Services: Credit

Last Amended: June 25, 2014

Location: Assembly Appropriations Committee

Summary: This legislation would prohibit medical providers from arranging for a line of credit on behalf of a
patient unless the patient signs a release acknowledging they are aware of their rights concerning these
loans that are offered by third party providers. In addition, the bill would require the healthcare practitioner to
provide the patient with a treatment plan prior to arranging for the line of credit, prohibit charges to the credit
account before the procedure has been rendered, and prohibit a licensee from arranging for credit for a
patient who is under the influence of anesthesia.

I. Senate Bill 1466 (B, P & ED Committee) Health Omnibus

Last Amended: July 1, 2014

Location: Assembly Appropriations Committee

Summary: This legislation, the omnibus bill for health-related professions, would make a number of
technical or noncontroversial changes for health care professions.

Committee Hearing Date: August 6, 2014
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The following bills have been identified as potentially impacting the department as a whole or most,
if not all, boards and bureaus:

J. Assembly Bill 1702 (Patterson) Delay or Denial of Licensure Due to Incarceration

Last Amended: April 23, 2014

Location: Senate Appropriations Committee

Summary: This legislation would provide that an applicant shall not be subject to a delay in processing his or
her application or a denial of the license due to the applicant completing some or all of the licensure
requirements while incarcerated.

K. Assembly Bill 1711 (Cooley) Economic Impact Assessment

Last Amended: April 3, 2014

Location: Senate Appropriations Committee

Summary: This legislation would require the inclusion of an economic impact assessment in a rulemaking’s
initial statement of reasons and would direct the Department of Finance to prepare instructions for agencies
to use in preparing the assessment.

Committee Hearing Date: August 11, 2014

L. Assembly Bill 1758 (Patterson) Prorating of Initial License Fees

Last Amended: June 30, 2014

Location: Senate Appropriations Committee, suspense file

Summary: This legislation requires prorating of a licensee’s initial license fee for the following programs:
Architects Board, Dental Board, Dental Hygiene Committee, Acupuncture Board, Medical Board, Physical
Therapy Board, Board of Psychology, Speech-Language Pathology and Audiology and Hearing Aid
Dispensers Board, Board of Occupational Therapy and Veterinary Medical Board.

Committee Hearing Date: August 4, 2014

M. Assembly Bill 1921 (Holden) Access to Records for State Contracts

Last Amended: April 28, 2014

Location: Senate Appropriations Committee

Summary: This legislation would require contractors providing state contract service to allow state access to
their records and files related to the contract if the contract is in excess of $25,000, and additionally would
require the contractor to keep and maintain records as provided in the California Public Records Act.

N. Assembly Bill 2058 (Wilk) Open Meetings

Last Amended: June 19, 2014

Location: Senate Appropriations Committee
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Summary: This legislation would modify the definition of “state body” within the Bagley-Keene Open Meeting
Act, to include advisory committees with less than three individuals, when those committees have standing
subject matter jurisdiction.

0. Assembly Bill 2396 (Bonta) Denial of Licensure for Prior Convictions

Last Amended: May 15, 2014

Location: Senate Appropriations Committee, suspense file

Summary: This legislation would provide that a person may not be denied licensure solely based upon a
conviction that has been dismissed through specified penal code procedures.

Committee Hearing Date: August 4, 2014

P. Assembly Bill 2720 (Ting) Requires State Agencies to Record Votes in Meeting Minutes

Last Amended: April 2, 2014

Location: Senate Floor

Summary: This legislation would require a state body to publicly report any action taken and the vote or
abstention on that action of each member present for the action.

Q. Senate Bill 1159 (Lara) Professions and Vocations: License Applicants: Federal Tax Identification
Number

Last Amended: June 30, 2014

Location: Assembly Appropriations Committee

Summary: This legislation would allow licensees to use a federal taxpayer identification in lieu of a social
security number when applying for licensure. In addition, this bill would prohibit any program within the
Department of Consumer Affairs from processing an application that omits these numbers.

Committee Hearing Date: August 6, 2014

Dr. Giardina asked what is the rational to allow licensees to use their Federal Taxpayer ID in lieu of their
social security number.

Board members replied by saying it could be an immigration related thing or identity theft protection.
Mr. Stephanopoulos replied he didn’t know and he would look it up.
R. Senate Bill 1240 (Anderson) Changes to State Employment Applications

Introduced Date: February 20, 2014

Location: Assembly Appropriations Committee
Summary: This legislation would require state employment forms to ask applicants to disclose any previous

employment with the state, and whether that person has been prohibited from seeking or accepting any
future employment with the state.

Page 15 of 22



13.

S. Senate Bill 1243 (Lieu) Professions and Vocations

Last Amended: June 30, 2014

Location: Assembly Appropriations Committee

Summary: This legislation would, among other things, require the Department to provide the Enforcement
Academy training annually for any employees in enforcement who wished to take it. The bill would also
require the Department as well as the Attorney General’s Office and the Office of Administrative Hearings to
report annually on enforcement-related statistics.

Committee Hearing Date: August 6, 2014

T. Senate Bill 1337 (DeSaulnier) Reports

Last Amended: May 27, 2014

Location: Assembly Appropriations Committee

Summary: This legislation would require the heads of all state departments and agencies to sign a
statement attesting to the accuracy of information provided to the legislature or a member of the legislature,
with individual civil liability for an agency head that knows of false information in the report. This bill would
likely apply to board executive officers.

Regulations:

Update on rulemaking package pertaining to CCR Section 1516. Applicant Medical Evaluations and
1582. Unprofessional Conduct Defined

At its August 16, 2013 meeting, the Board voted to initiate a rulemaking to give the Board authority to
compel an applicant to submit to a psychological or physical examination, and further define unprofessional
conduct. The rulemaking action was printed in the California Regulatory Notice Register on October 18,
2013, and the 45-day comment period for the public started on October 18, 2013 and ended on December
2, 2013. The hearing was to be held December 2, 2013 in Sacramento at the Department of Consumer
Affairs. However, due to the Executive Officer's absence for medical leave and the loss of the Board's Policy
Analyst, the hearing was not held.

Due to time constraints, and at the recommendation of the Department of Consumer Affairs’ Legal Division,
the Board restarted the process concerning the rulemaking package pertaining to CCR Section 1516. On
August 1, 2014, a Notice of Decision Not to Proceed was printed in the California Regulatory Notice
Register in order to withdraw the Board’s October 18, 2013 Notice. The unchanged rulemaking package
was resubmitted to the Office of Administrative Law, which will be printed in the California Regulatory Notice
Register on August 8, 2014. A 45-day public comment period will begin August 8, 2014 and conclude
September 22, 2014.

Executive Officer’'s Report
Ms. Maggio provided the Executive Officer’'s Report on the following topics:

BreEZe

Awet Kidane, Director, Department of Consumer Affairs will be present during the meeting to answer any
guestions members may have about the Breeze project. Staff will provide an oral update and a handout of
staff concerns that was given to the Director and the vendor.
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2013/2014 Budget
The 2013/2014 budget for the Board was $1,901,030. Planned receipts $1,731,000; as of June 30, 2014
Receipts received $1,914,795.31. As of June 30, 2014 the Board has encumbered $1,724,906 reflecting
90.74% of the total budget. The Board is projecting an unencumbered balance of $174,124. The
unencumbered balance is reverted to the Board’s Fund.

The Month 13 Final Fiscal Report that provides the final expenditures, revenue and adjustments for fiscal
year FY 2013/2014 is expected soon.

2014/2015 Budget
The 2014/2015 budget released for the Board is $1,804,000

Out of State Travel
On April 22, 2014 a request to attend the Association of Regulatory Boards of Optometry’s (ARBO) Annual
Meeting June 22-24, 2014, at The Westin, Philadelphia, Pennsylvania was submitted for review and
approval to the Agency Secretary. Though California State Board is a voting member of ARBO and the
Executive Officer sits on the OE Tracker National Committee as the only board administrator, representing
all other state administrators, the request was denied.

Budget Change Proposals
Staff submitted two budget change proposal (BCP) requesting position authority (additional staff) and
funding for two enforcement analysts, a licensing technician and funding to conduct an occupational
analysis of optometric assistants as directed by the California legislature. After submission to the
Department of Consumer Affairs, another Budget Letter was released by the Department of Finance
detailing the specifics of what requests would be considered.

A. Personnel
Rob Stephanopoulos was hired as the policy analyst for the Board effective June 30, 2014. Rob is currently
juggling his assigned enforcement cases and learning the rulemaking process. The request to fill the vacant
enforcement analyst position is under review at The Department of Consumer Affairs, Office of Human
Resources (OHR) and a job announcement will be posted soon.

The request to upgrade the receptionist position from an Office Assistant (entry level clerical) to an Office
Technician (journey level clerical) classification was approved by OHR. Interviews were held and Pricilla
Torres-Fuentes was hired as the Board'’s receptionist. Pricilla in addition to her receptionist responsibilities,
Pricilla is training to assist with initial license application review.

Teri Hunley, was hired June 20, 2014 as a retired annuitant to handle the evaluation and issuance of initial
optometry licenses and continuing education providers when the licensing staff is away for BreEZe. Teri
retired from the Medical Board of California as the manager of the licensing program.

In addition, staff is working to recruit one temporary employee to assist when current staff is out of the office
working on BreEZe. The Board was planning to recruit two temporary employees but blanket funding can
be used to bring Nancy on full time which will alleviate the need to train a new person on licensing
procedures.

B. Examination and Licensing Programs
Licensing statistics will be presented at the Board meeting.

Presentations to third year students were held:

April 14™ University of California, Berkeley School of Optometry
Jeff Robinson, Jessica Sieferman
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April 29" Western University, College of Health Sciences, College of Optometry
Jeff Robinson, Jessica Sieferman

April 30" Marshall B. Ketchum University, Southern California College of Optometry
Jeff Robinson, Jessica Sieferman and Cyd Brandvein
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Licensing Statistics

FY 2013-14
Q1 2 3 4
Q Q Q Fy
July | Aug [ Sept | Oct | Nov | Dec [ Jan | Feb | Mar | Apr [ May | June | TOTAL
Received 27 14 12 19 | 27 | 27 | 56 | 51 | 56 | 47 | 51 36 413
Issued 77 26 7 20 | 17 | 13 | 12 | 12 9 9 18 134 354
& Closed* 6 0 3 5 6 6 12 8 20 66
% Pending 182 | 170 | 175 | 169 | 163 | 171 | 203 | 234 | 261 | 299 | 332 | 234 234
Avg.
Cycle 97 | 113 | 137 | 183 | 170 | 187 | 247 | 236 | 198 145
Time
FY 2013-14
Q1
Q2 Q3 Q4 ey
July [ Aug | Sept | Oct | Nov | Dec | Jan | Feb [ Mar | Apr | May | June | TOTAL
Received 16 14 15 | 13 | 15 | 27 | 16 | 17 4 15 7 167
Issued 3 32 10 | 13 10 | 16 5 18 133
& Closed* 2 5 6 0 0 21
= Pending 57 58 67 45 | 44 | 43 | 57 | 69 | 76 | 64 | 74 63 63
Avg.
Cycle 144 | 183 | 124 | 114 | 108 | 93 | 112 | 98 | 151 122
Time
FY 2013-14
Ql Q2 Q3 Q4 FY
July [ Aug | Sept | Oct | Nov | Dec | Jan | Feb | Mar | Apr | May | June | TOTAL
Received 19 22 29 27 21 [ 23 | 31| 18 | 25 | 22 | 27 20 284
Issued 32 13 34 22 | 33 | 24 34 | 26 | 12 17 253
ﬂ Closed* 0 6 5 2 0 0 0 21
8 Pending 28 31 21 37 34 [ 24 | 31 | 46 | 37 | 33 | 48 51 51
Avg.
Cycle 52 | 25 | 28 34 | 37 | 37 37
Time
FY 2013-14
Q1 Q2 Q3 Q4 EY
July | Aug | Sept | Oct | Nov | Dec | Jan | Feb | Mar | Apr | May | June | TOTAL
Received 4 4 5 4 4 4 5 5 49
Issued 5 0 10 3 0 3 32
2 Closed* 0 40 0 0 51
8 Pending 60 64 28 23 | 21 (15 |12 | 15 | 19 | 20 | 25 27 27
Avg.
Cycle 132 0 0 96 | 20 [ 97 | 91 | 106 | 89 99
Time
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C. Enforcement Program

Prepared by Jessica Sieferman, Lead Enforcement Analyst/Probation Monitor

The entire Enforcement Unit has and will continue to devote large portions of time to BreEZe development.
This will negatively impact our Enforcement Performance Measures and other Enforcement tasks,
particularly during Data Conversion/Validation and User Acceptance Testing. Given the limited time staff
has to devote to casework, the Board’s Enforcement Unit was still able to meet its performance measure
target for intake and investigation for May and June (attached). With that said, the average time for Q3 was
still over our target. In addition, staff has concerns that the intake and investigation target may not be
realistic. Since this target includes the time it takes for staff investigation, Expert Witnesses to review and
the Division of Investigation to conduct their investigation, 90 days is not sufficient in many of our cases.
Staff needs to meet with the Department of Consumer Affairs to discuss more realistic performance
measure targets.

During DCA’s Sunset Hearing in March, the legislature asked DCA about CPEI's Performance Measures.
Specifically, our Board was identified as one of the Boards not meeting Performance Measure 3: Intake and
Investigation (90 day target cycle time) in the last two fiscal years. Citing various reasons for the missed
target (e.g., staffing, technology issues, potentially unrealistic target, etc.), the Board worked with DCA's
Budget Office to respond to concerns raised.

As previously reported, however, the Board’s Enforcement Program is diligently working to meet its
performance measures. In October 2013, the Enforcement Program made a goal to meet its performance
measures by the end of the fiscal year. Armed with a fully staffed program, increased DAG and DOI
communication, and streamlined processes, the Board’'s Enforcement Program closed March (end of
Quarter 3) with an average cycle time of 88 days. In addition, the Board’s Enforcement Program has the
lowest pending caseload it has had in years, with only 68 complaints pending.

Enforcement Statistics

Complaints
2010/11 2011/12 2012/13 | 2013/14*
Total Received 295 318 254 190
Total Closed 227 282 289 257
Total Pending 134 170 135 68
Citations
2010/11 2011/12 2012/13 | 2013/14*
Issued 2 1 3 11
Discipline
2010/11 2011/12 2012/13 | 2013/14*
Referred to AG 14 15 11
Accusations Filed 18
Statement of Issues Filed 0 1 0
Pending at AG 13 17 22 17
Disciplinary Decision OQutcomes
Revoked 4 1 2 1
Revoked, Stayed, Probation 4 2 4 7
Surrender 1 1 2 1
Other 0 0 0 1
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14.

*July 1, 2012 — March 31, 2014

Attachments

1. Expenditure Report

2. Fund Condition

3. Enforcement Annual Performance Report FY 2013/2014
4. Enforcement Performance Measures 4™ Quarter

Dr. Turetsky asked if there was an update on CURES as to whether or not all TPA certified optometrists will
have to have a DEA number.

Ms. Maggio replied that she and Mr. Santiago will need to work on that by reviewing the Board’s law. She
stated a CURES update will be added to the next agenda and she will send an update to Dr. Turetsky.

Ms. Maggio said the next meeting is scheduled for November 1, but there was a request to change it to
November 14 by Dr. Turetsky. Ms. Maggio asked the Board members to consider a two day meeting
because at the June meeting there was discussion with Dr. Redman from COA and he asked if we could
have a tour of one of the schools so all of the members could see what they are currently teaching regarding
the new procedures for SB492.

After much discussion, November 21, 2014 was confirmed as the next Board meeting date.

Ms. Maggio stated that the Board was having issues with members receiving emails from her, Jessica
Sieferman and Lydia Bracco. She instructed the members to contact her if they are not receiving emails
from us.

Suggestions for Future Agenda Items
Dr. Kawaguchi requested continuance of discussion on student pupil vision health and have consideration
for the Board to seek a senator or assembly member to support the Board’s suggestions on legislation.

Mr. Kysella asked for a status update from counsel regarding co-location. He reminded the Board that an
Attorney General attended a Board meeting and the Board’s letter, which was factually based, went too far.
Wasn't something going to happen?

Ms. Brandvein would like to re-visit mental health — the regulatory trends and compliance trends. Are we
getting anymore closed door sessions that involve mental health? How the environment is changing and
how other Boards are dealing with it.

Dr. Lawenda stated that he would like to discuss the Board utilizing or possibly looking at Optometric
Physician. Seven states use that signification for optometrists. He would like someone to research what
other states have done.

Ms. Burke questioned old business regarding the last set of minutes. The Board had a target date of April
for legacy database updates. What is the status? Ms. Maggio explained that the “Legacy System” is
referring to the two old database systems (CAS and ATS) DCA is currently using. BreEZe is the system
DCA is moving to.
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15. Adjournment

Dr. Chawla moved to adjourn the meeting. Mr. Kysella seconded. The Board voted unanimously

(11-0) to pass the motion.
Member

Dr. Arredondo

Mr. Kim

Ms. Brandvein

Ms. Burke

Dr. Chawla

Dr. Giardina

Mr. Givner

Dr. Kawaguchi

Mr. Kysella

Dr. Lawenda

Dr. Turetsky

No Abstention

><><><><><><><><><><><~:<:

The meeting was adjourned at 4:30 pm.
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OPTOMETRY
Friday, November 21, 2014
Western University of Health Sciences,
College of Optometry
701 E Second Street
Health Education center (HEC) Building
2" Floor, Vision Science Lab 2205
Pomona, CA 91766
Members Present Staff Present
Alejandro Arredondo, O.D, Board President Ms. Maggio, EO, Executive Officer
Donna Burke, Board Secretary, Public Member Lydia Bracco, Administrative Assistant
Cyd Brandvein, Public Member Jessica Sieferman, Enforcement Lead
Frank Giardina, O.D., Professional Member
Glenn Kawaguchi, O.D, Professional Member Michael Santiago, Senior Legal Counsel

William Kysella, Jr., Public Member

Kenneth Lawenda, O.D., Professional Member
Rachel Michelin, Public Member

David Turetsky, O.D., Professional Member

| Excused Absence

Madhu Chawla, O.D, Vice President, Professional Member Guest List
Alexander Kim, MBA, Public Member On File
9:20 A.M.

FULL BOARD OPEN SESSION

1. Call to Order and Establishment of a Quorum
Donna Burke, Board Secretary, called the meeting to order at 9:20 A.M., and conducted a roll call of
members to establish a quorum. Ms. Burke noted that Board President Alejandro Arredondo, O.D., would
join the meeting later.
Ms. Burke introduced Dr. Paul Dobies,O.D., Assistant Professor at Western University of Health Sciences -
College of Optometry. Dr. Dobies expressed the University’s pleasure with hosting the Board of Optometry
for this Board Meeting, and welcomed all in attendance.
Ms. Burke announced that the administrative hearings would begin at 1:30 P.M.

2. Welcome — President’s Report

Dr. Arredondo arrived at 9:55 A.M. He welcomed everyone. He thanked former Public Member-Bruce
Givner for his participation with the Board, and welcomed newly appointed Public Member-Rachel Michelin.
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Dr. Arredondo noted that on October 7, 2014, he and Ms. Maggio, Board of Optometry Executive

Officer (EO), participated in the Department of Consumer Affairs (DCA) Director’'s Meeting. The purpose
of this meeting was to update Executive Officers and Board Presidents on the Department’s
activities and priorities. Reports were provided from the Office of Administrative Services (OAS); Office
of Information Services (OIS); Division of Investigation & Enforcement Programs (DOI); Legislative &
Regulatory Review Division; Legal Affairs Division; Communications Division and Board & Bureau
Relations.

Dr. Arredondo acknowledged his participation on a November 24, 2014 telephone conversation pertaining to
the BreEZe project, including the impact to the Board, lessons learned from Release 1 Boards and next
steps. He thanked Director Kidane for the update and keeping the Board informed.

Public Comment for Items Not on the Agenda

Note: The Board may not discuss or take action on any matter raised during this public comment
section, except to decide whether to place the matter on the agenda of a future meeting
[Government Code § 11125, 1125.7(a)]

Ms. Burke opened the floor to public comment.

Cyd Brandvein, Public Member, requested that a review and possible amendment of the Board Member
Handbook/Board’s Administrative Manual (Manual) be placed on the agenda of an upcoming meeting.

Ms. Brandvein brought forth the item of Board Meeting agenda development, with the recommendation that
the Manual, which addresses the issue, be reviewed and updated to afford Board Members the ability to
request items to be placed on the agenda. She added that it should clarify that if the majority of the Board
wishes an item addressed, that it can be voted on for placement on a future agenda.

Ms. Brandvein explained that as representatives of the consumer, with whom the Board is empowered
through appointments to represent, that an issue or item should be added to an agenda in a timely manner.
She cited a few examples of concerns not yet addressed. Consistent with her concern,

Ms. Brandvein requested that an agenda item regarding the Manual be added so that a discussion may be
held regarding the need for amending the Manual to modify the text that places the agenda at the sole
discretion of the EO to one that includes DCA Legal Unit, the Board President and the Board Secretary.

Ms. Brandvein clarified that a timeline should be agreed upon. She said it should be understood that the
timeline may be influenced by regulatory environment and legislative priorities, as delays may be
appropriate in some instances. Irrespective, items should be addressed. In addition, the Secretary would
be tasked with reading meeting minutes, including requests for future agenda items, as well as current
requests for agenda topics prior to any public agenda noticing. This will ensure all agenda items, requested
by any Board Member, are accounted for. Ms. Brandvein stated that anything short of this is non-
transparent and contradictory to the core values adopted by the Board last December.

Dr. Kenneth Lawenda, Professional Member, contended this is extremely necessary and in order, as when it
comes to agenda items, “even the Supreme Court needs to keep it open and transparent”. Additionally, he
stated it is necessary for clarification and understanding of issues/concerns affecting consumers.

Dr. Lawenda further stated the Board should not look to outside sources to decide upon issues up for
discussion.

Ms. Maggio, EO, reported that the Manual topic is scheduled for discussion at the January 2015 Board
meeting. She will work with Ms. Brandvein on this agenda item.
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Cyd Brandvein moved that a possible amendment of the Board Member Handbook/Board’s
Administrative Manual be included as an item to be placed on the next Board agenda. Kenneth
Lawenda seconded. The Board voted unanimously (8-0) to pass the motion.

Member Aye No Abstain Absent Recusal
Dr. Arredondo X
Ms. Brandvein X
Ms. Burke X
Dr. Chawla X
Dr. Giardini X
Ms. Michelin X
Dr. Kawaguchi X
Mr. Kim X
Mr. Kysella X
Dr. Lawenda X
Dr. Turetsky X

Note: Dr. Arredondo had not arrived at the time of this vote.

Dr. Pam Miller, O.D., introduced herself to the Board. She stated that she has a private practice in Southern
California and had the pleasure of serving on the Board for nine years. Dr. Miller is a COPE-approved
provider of continuing education (CE). She requested the “expansion of CE to include continuing medical
education (CME) level one under the Medical Association and under the Osteopathic Association 1A” be
placed on a future agenda. She brought this before the Board two years ago. She commented that under
the Affordable Care Act (ACA) the scope of practice for optometrists has been expanded, and believes “it is
imperative that our doctors have understanding and knowledge of how to treat patients, and that includes
education outside of the profession of optometry.”

Ms. Maggio explained that this matter was previously discussed and was referred to the Education
Committee. Due to lack of staffing, the Committee has not yet met. Ms. Maggio assured the Board that
once appropriate staffing is in place, this issue will be discussed. Also, she said that “the Board, at that time,
thought it best to wait and see if the scope bill passed.” Ms. Maggio explained the issue will require
legislative and regulation changes. When the scope bill comes forward again, then the legislative changes
will take at least a year. Afterward, the Board will need to make changes in its rulemaking which is an
approximate twenty-four (24) month process.

Frank Giardina, Professional Member, stated his agreement with Dr. Miller regarding CE course expansion.

Dr. Reem Edlbi introduced herself, stating she is a foreign graduate who was granted sponsorship by the
Board to take the National Board of Examiners in Optometry (NBEO) exam and the California Laws and
Regulations Exam (CLRE). Though she passed both exams, she cannot obtain an optometry license in
California, as she does not meet the criteria in law because she did not graduate from an accredited school
or college of optometry as specified in Business and Professions Code (BPC) § 3057.5. Dr. EdIbi stated
that staff has made her aware that the Board is seeking a legislative remedy by creating a means for
licensure, but it will take a minimum of one year through the legislative process. Dr. Edlbi requested the
Board make an exception and allow her to be licensed now as she is the only one with means to support her
family.

4. Approval of Board Meeting Minutes

A. November 1, 2013
B. June 23, 2014
C. August 8, 2014
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Ms. Maggio reported that the posting on the agenda is incorrect. Due to a change in staff duties, staff
responsible for drafting the minutes is becoming familiar with this process and reviewing notes, recordings
and webcasts. The minutes will be current and available at the next meeting.

Ms. Maggio noted the minutes for the meetings held August 16, 2013 and November 1, 2013 were
approved at the August 8, 2014 Meeting.

The minutes listed as January 24, 2014 should have been June 23, 2014, Special Meeting. The Board
requested additional documentation pertaining to the discussion of agenda item 3.

Department of Consumer Affairs Report
Awet Kidane, Director of the Department of Consumer Affairs and Christine Lally, Deputy of
Board/Bureau Relations

Awet Kidane, DCA Director, provided the DCA report and update on the BreEZE database. He reminded
Members that BreEZe came about in 2009 and its’ design occurred in 2011. The first roll-out (Phase 1) took
place October 2013.

Director Kidane acknowledged that he addressed the Board a year ago in the midst of the BreEZe pre-roll
out regarding the progress and spoke about “lessons learned”. For the benefit of the new Members, Director
Kidane explained that BreEZe is an enterprise-wide information technology system slated to replace a 30
year old legacy system. Some boards have their own legacy systems. The objective is to bring all DCA
entities under one database, as it is very costly to maintain multiple systems. Additionally, integrity of
information is lost when using multiple systems.

One of the most significant lessons learned occurred during the design phase for Release 1.

Director Kidane stated that the contract did not allow him to hold the vendor accountable for specific
changes needed to meet specific needs for each board and bureau. Additionally the contract did not allow
him the mechanism to contain costs. The Executive Office terminated DCA'’s design relationship with the
vendor after Release 2. The focus will be on making Release 2 right for all users, with complete review and
new plans for Release 3, focusing on quality and applying “lessons learned”. This elongates the schedule to
a projected Release 2 toward the end of 2015.

Director Kidane opened the floor to questions.

Dr. Lawenda inquired about security and was assured that the BreEZe system has multiple firewalls in place
to protect against hackers.

Dr. Lawenda asked about the impact on daily operations during the BreEZe testing and the Board learned
that the elongated schedules influence on day to day operations is going to be a “sprint to the finish.” Ms.
Maggio and staff member Jessica Sieferman, will be responsible to design the scripts needed to test the
system. If/iwhen needed, DCA will provide staff to augment the Board during times of heavy workload.

Dr. David Turetsky asked what Ms. Maggio can do, or needs to do, to hire staff. Director Kidane replied that
focusing on workload and continuing to make a strong case as well as leveraging DCA'’s resources for staff
training will go a long way with the Department of Finance.

William Kysella acknowledged that Director Kidane has withessed the Board’s need for additional staffing

(i.e. Ms. Sieferman and Ms. Maggio with the BreEZe project). Additionally, he believes Director Kidane is
knowledgeable of the Agendas topic delays due to insufficient staffing.
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6. Overview of the Bagley-Keene Open Meeting Act Training

Ms. Brandvein reported that on November 5, 2014, Ms. Maggio, Ms. Sieferman and she attended the DCA
SOLID Solutions training regarding the Bagley-Keene Open Meeting Act (Act). Senior Legal Counsel
Michael Santiago also attended. Ms. Brandvein stated the Act is designed to promote and open a
consensus building model of decision-making, and to ensure that the public always has a seat at the table.
There are 13 sections to the Act. Ms. Brandvein found the following especially enlightening:

What is a State Body?

There are five types of bodies. Those created by statute; bodies created by Governors’ executive order;
delegated bodies created by a board/commission consisting of two or more members; advisory bodies
consisting of three or more members; and, public or private bodies funded by a state body represented by a
state member. Each of these types must be noticed correctly.

Serial Meetings

Whenever two or more members engage in communication regarding state board matters, deliberation or
taking action, it is considered a meeting, regardless of the form of communication (i.e. face to face, by email,
by texting, etc.). This is considered a serial meeting. Ms. Brandvein noted when one member is delegated
to speak to another outside of a board meeting it is a violation of the Act.

Closed session

Every closed session must be noticed. Confidentiality must be strictly observed. What occurs in closed
session must not be discussed outside. There are many other details regarding closed sessions.
Ms. Brandvein stressed to every member to read the Act.

Dr. Arredondo opened the floor to questions or comments.

Mr. Santiago, DCA Senior Legal Counsel, clarified that a general question about optometry from a public
member would probably not be considered a meeting, rather it is when a conversation occurs about
something the Board is discussing or has discussed in the past (i.e. bills).

It was discussed and confirmed with Mr. Santiago that three persons is the actual “law” regarding serial
meetings; nevertheless, two is recommended for safety purposes.

Ms. Doreathea Johnson, Deputy Director, DCA Legal Affairs Division explained that “the rule of two” is
statutory insofar as it being a state body. The question is “when is a state body in existence?” It's the
delegation of power/authority that brings “the rule of two” in place.

Mr. Santiago pointed out that when it comes to violating the law, perception is more important than reality.

Dr. Lawenda noted it would be beneficial for new members to receive historical reference of past issues
before the Board. Ms. Maggio explained new members are invited to the Board'’s office following their
appointment. At that meeting staff provides an overview of the daily processes (i.e. licensing, enforcement
etc.), issues the Board is currently working on and topics discussed in the past.

Discussion and Possible Action on Requiring Posting of a Consumer Notice Defining the
Designations on an Optometrist License

Ms. Maggio reported that the Board currently has a Consumer Notice that provides information to
consumers about how they can contact the Board if they have any complaints or concerns. Every
optometrist is required to have this noticed posted, and clearly visible, in their place of practice. Ms. Maggio
explained adding certification designations to the Consumer Notice would help educate consumers about
procedures their optometrist can perform based on the optometrist’s education and training. Potential
options proposed were:
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A. To amend the California Code of Regulations (CCR) §1566.1 to require that the Consumer Notice include
the definition of the five certification designations. This amendment would allow the patient visibility at
the time of the visit.

B. Include a separate regulation to mandate the designation definitions are posted in the same place as the
Consumer Natice. This allows for the regulation to be enforced separately and would hold the optometrist
accountable for posting this information.

Dr. Turetsky reported that aside from the five certification designations, there exists between 75 — 150
optometrists who are without any certifications whatsoever. These doctors cannot dilate or use any type of
anesthetic. Dr. Turetsky provided an example of a diabetic patient visiting one of these optometrists with no
certifications. The optometrist would be unable to dilate the patients’ eyes and check for diabetic
retinopathy. He considers it to be extremely important for consumers to know what their optometrist can and
cannot do, so that they can make an informed choice.

Dr. Giardina commented that he supports Dr. Turetsky’s opinion but he believes the designations and terms
such as dilation, lacrimal irrigation, and glaucoma may be asking a lot for a layperson to understand.

Dr. Giardina prefers that optometrists with the highest level of certification be allowed to call themselves
“optometric physicians” while those without should be “optometrists.” He stated this would make a
distinction that the public will understand and may also motivate optometrists to obtain the highest level of
certification.

Dr. Lawenda commented that consumers using the Yellow Pages might select one not certified to perform
everything he or she needs and will not discover that fact until arriving at the office. He asked “...how else
can the Board inform the public?”

Ms. Burke stated the more information the Board can provide the better. She supported this proposal and
moved to adopt amendment recommendation option one so that the Board is not dependent upon the
physician posting the additional information as it will be already noticed.

Ms. Michelin believes the information should be stated in lay person terms that a mom or elderly person can
easily digest and understand.

Mr. Kysella acknowledged that there is no harm in initiating “baby steps.”

Dr. Arredondo asked for a current percentage of optometrists with each of the certification designations.
Ms. Sieferman will have that information at the next meeting.

Dr. Kawaguchi announced his support for either of the two options.

Donna Burke moved to allow staff to clarify the designation language and bring it back to the Board
for possible action. Cyd Brandvein seconded. The Board voted 8-Aye; 1-No to pass the motion.

Member Aye No Abstain Absent Recusal
Dr. Arredondo
Ms. Brandvein
Ms. Burke

Dr. Chawla X
Dr. Giardina X
Ms. Michelin
Dr. Kawaguchi
Mr. Kim X
Mr. Kysella
Dr. Lawenda
Dr. Turetsky

XXX

XX

XXX
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Discussion and Possible Action to Amend Business and Professions Code 83057, Requirements
for Licenses; Exceptions, Expiration; “In Good Standing.”

As part of the application process, 83057 (a)(4) requires the applicant to submit proof that he or she has
been in active practice in a state in which he or she is licensed for a total of at least 5,000 hours in five of
the seven consecutive years immediately preceding the date of his or her application under this section.

This law was added to the Optometry Practice Act in 2006. At that time, the Board wanted to ensure that
out-of-state practicing optometrists were proficient in treating patients with therapeutic pharmaceutical
agents (TPAs) and that the 5,000 practice hours of experience would be sufficient. However, this
requirement is now obsolete, inconsistent with the licensing requirements for new graduates, impacts
access to care, and has an economic impact for the State.

Ms. Maggio explained that a recent graduate from any US school/college can apply for and obtain
licensure in California; however, if the graduate decides to become licensed in another state after
graduation and later applies for licensure in California, the application would be denied because the
applicant has not met the 5,000 practice hours requirement.

Today, out-of-state licensees indicate on the application whether or not he/she has met the practice hours
requirement set forth in BPC 83057, and submit a completed “Certification of 5,000 Practice Hours” form
with the application. The Certification asks for information pertaining to each worksite where hours were
earned (e.g. worksite addresses, dates and number of hours worked at each location). The applicant signs
under penalty of perjury that the information is true and correct. No supporting information is.

Additionally, California requires that all applicants for licensure pass the Treatment and Management of
Ocular Disease (TMOD) portion of the NBEO, which ensures they are qualified to obtain TPA certification.

Staff proposes that the 5,000 hours portion of the requirements be removed, and that out-of-state
optometrists applying for a California license meet all of the other requirements as set forth in law.

Dr. Lawenda expressed support for this proposal. He stated that the 5,000 hours is now an unnecessary
impediment to optometrists who want to obtain a California license, when all of the other requirements are
sufficient. All of the states require that as part of the licensure process, the applicant pass the NBEO
exam.

Dr. Kawaguchi concurred. Additionally, Dr. Kawaguchi questioned a subdivision of BPC 83057 that
authorizes the Board to reduce or waive the fees of a displaced applicant due to a federally declared
emergency.

Mr. Santiago clarified that this subdivision does not require the Board to reduce or waive the fees, but
rather allows the Board to do so in circumstances where the Board deems it appropriate. This provision
simply allows the Board flexibility.

Mr. Kysella referred to proposed language that suggests changing “has not been found mentally
incompetent by a physician” to “have not been found mentally incompetent by a qualified healthcare
professional.” Ms. Maggio explained the idea was to broaden the term because not every mental health
care provider is a medical doctor (i.e. psychologist etc.).

Ms. Michelin agreed and stated her opposition.

Dr. Lawenda supports “qualified healthcare provider” language as he believes moves away from “grey
areas.”
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Dr. Turetsky has witnessed licensees on probation who were represented by non-doctors/physicians. For
example, persons with a Master of Social Work degree have represented some licensees and testified
that they are stable, competent and have completed the necessary steps to recovery. The Board has
accepted this testimony in the past. Dr. Turetsky made a point that “if the state considers these people
competent, he does not believe the Board has the jurisdiction to not accept it.”

Mr. Kysella’s hope is that somewhere in BPC 83057, “qualified healthcare professional” is defined. Ms.
Sieferman does not believe it is defined.

Ms. Maggio confirmed that changes have to go to the Legislature and be heard in a committee.

Anahita Crawford, Deputy Attorney General, California Department of Justice, discussed not having clear
and concise designation of a mental health doctor and/or physician. She reported that people who have
had drug and alcohol issues have typically been treated by people who are Certified Drug and Alcohol
Counselors. She commented whether or not the addict is mentally incompetent may not be the priority,
yet, there are the individuals who have contact with the drug and alcohol population. She cautioned that
things may be missed without having a physician who is focused on the mental health of a person making
the determination.

The Board concluded additional research should be done to evaluate how other Boards have worded this
in their law. Additionally, the Board agreed that staff should conduct research to find out exactly who is
gualified to make the determination of mentally incompetent.

William Kysella moved to adopt staff recommendations of change in the draft and move forward
with the legislative process without the amendment to section e(2); and to direct staff to conduct
research to determine what the appropriate term should be in section e(2). Donna Burke
seconded. The Board voted unanimously (9-0) to pass the motion.

Member Yes No Abstain Absent Recusal
Dr. Arredondo X
Ms. Brandvein X
Ms. Burke X
Dr. Chawla X
Dr. Giardina
Ms. Michelin
Dr. Kawaguchi
Mr. Kim X
Mr. Kysella X
Dr. Lawenda X
Dr. Turetsky X

XXX

Discussion and Possible Action to Amend Business and Professions Code §3057.5 Eligibility of
Graduates from Foreign Universities

§3057.5 allows the Board to provide a Letter of Sponsorship (LOS) to a graduate of a foreign university,
provided the applicant meets certain criteria. Current criteria require the applicant:

A. Is over the age of 18 years;

B. Is not subject to denial under Section 480;

C. Has obtained a degree as a doctor of optometry issued by a university located outside
the United States (US).

Page 8 of 18



Ms. Maggio explained that staff has found the current requirements to be insufficient for determining a
foreign graduate’s eligibility for sponsorship because:

A. Many countries do not issue a degree as a doctor of optometry, but do issue a
baccalaureate degree in optometry.

B. The Board receives requests for LOS from individuals who are licensed
ophthalmologists in foreign countries. Not all foreign licensed ophthalmologists can
qualify for licensure through the Medical Board of California to become a licensed
physician.

C. Not all countries have the profession of optometry.

Before staff issues a LOS to an applicant, staff must determine if the applicant’s education obtained
through the foreign university is equivalent to the education earned in a US school/college of optometry.
This is done by requesting the applicant have his/her transcripts evaluated by an evaluation service. If the
education is deemed equivalent, staff will issue the LOS. If the education does not meet the equivalency,
staff provides the applicant with a list of the US schools/colleges of optometry that provide accelerated
program courses to obtain the education needed to qualify for the examination. When the applicant
completes the education through a US school/college of optometry, the applicant is issued a degree as a
doctor of optometry and is considered a US graduate, not a foreign graduate.

The proposed amendments are needed to provide foreign licensed optometrists and ophthalmologists
who do not meet the current criteria in law a means to apply for and be considered for issuance of a LOS.
In addition, this will authorize the Board to request pertinent information in order to evaluate the applicant’s
educational history, etc. to determine if a LOS will be granted.

With the proposed changes, BPC 83057.5 would read:

(a) Notwithstanding any other provision of this chapter, the board shall permit a graduate of a foreign
university who is over the age of 18 years, is not subject to denial of a license under Section 480, and
meets one of the following criteria to take the examination for licensure as an optometrist:

1) Has obtained a degree as a doctor of optometry issued by a university located outside of the
United States.

2) Has obtained a degree from a school of optometry program located outside of the United States
having a minimum of a four years, or equivalent, curriculum leading to optometry licensure.

3) Has obtained a degree from a school of medicine outside of the United States and completed the
necessary requirements to practice in the field of ophthalmology in that country.

(b) All foreign graduates must provide to the Board, as applicable, the following:

1) Current curriculum vitae

2) Official examination scores

3) Certificate of optometric/medical education

4) Official school transcripts

5) Certified copy of optometric/medical diplomag(s)
6) Official English translation

7) Certificate of completion of post graduate training
8) Certificate of clinical training

The Board may, at its discretion, request additional supporting documentation.

(c) The Board shall require the applicant to obtain an evaluation of the official transcripts from the college
or university that issued the degree from an education evaluation service approved by the Board. The
evaluation must be sent from the evaluation service directly to the Board.
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(d) Documents that are not in English must be translated by a certified US translation service approved
by the Board.

(e) Foreign graduates not meeting the educational equivalency, as determined by the evaluation service,
will be required to obtain the necessary education to meet the equivalency requirement.

() The applicant must file an application for foreign graduate on a form prescribed by the Board, signed
under penalty of perjury, that the information provided is true and correct.

(g9) The applicant must submit an application fee in an amount equal to the application fee prescribed
pursuant to subdivision (a) of Section 3152.

(h) The Board will issue a Letter of Sponsorship, or its equivalent, in order to satisfy any requirement of
the National Board of Examiners in Optometry (NBEO) needed to allow the candidate to take all
required examinations for licensure. The Letter for Sponsorship expires two years from the date of
approval.

Dr. Arredondo opened the floor to comments.

Ms. Maggio assured Dr. Lawenda that the NBEO covers the clinical aspect of an applicant’s ability to
perform procedure such as refraction.

Ms. Maggio clarified with Mr. Kysella that the language of agenda item 10 will provide a pathway for
licensure for foreign graduates such as Dr. Edlbi who presented her case earlier this morning.

Ms. Maggio assured Dr. Kawaguchi that one year of LOS is enough time to allow an applicant who
gualifies to take the Parts I, Il, and Il of the NBEO.

Ms. Maggio explained that if the foreign graduate applicant does not pass or complete the exam, the
applicant would have to recertify with the Board and pay the fees again. A US graduate’s application for
licensure is valid for one year. If the applicant does not fulfill his/her requirements within the one year, the
applicant would have to resubmit the applicant and pay the application fee. This is consistent with

other DCA Boards and Bureaus.

Responding to a query from Dr. Kawaguchi, Dr. EdIbi replied that it should be at least two years because it
takes a long time to complete each part of the NBEO, the applicant has to wait longer than six weeks for
the results of each part, and then wait again to take the next part.

Ms. Maggio stated that California and New York provide sponsorship to foreign graduates.

Discussion regarding the wording “a minimum of a four year, or equivalent, curriculum” was held. Should
the word minimum be removed? Is it necessary to define in this text what the US curriculum is?

Ms. Michelin requested that the text be changed to two years to allow the applicant to get everything
completed.

Dr. Arredondo opened the floor to public comment. There was no public comment.
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10.

Cyd Brandvein moved to accept the edits of 83057.5 as presented with the friendly amendment of
two years sponsorship. Donna Burke seconded. The Board voted unanimously (9-0) to pass the
motion.

Member No Abstain Absent Recusal

Yes
Dr. Arredondo X
X
X

Ms. Brandvein
Ms. Burke

Dr. Chawla X
Dr. Giardina
Ms. Michelin
Dr. Kawaguchi
Mr. Kim X
Mr. Kysella X
Dr. Lawenda X
Dr. Turetsky X

X[X|X

*Note: The draft language was amended to change the expiration period of the LOS from one to two
years and the change is reflected in the minutes.

Discussion and Possible Action to Add Business and Professions Code 83058 Requirements for
Licensure: Qualifications of Foreign Graduates

Ms. Maggio, EO 83057.5 was added in 1987 to allow the Board to provide an LOS for a graduate of a
foreign university to take the NBEO. However, there is no pathway for licensure once the foreign graduate
passes the NBEO.

The draft language clearly defines the requirements for licensure and is similar to the licensure
requirements for new US graduates and out-of-state graduates.

The proposed language of BPC § 3058 Requirements for Licensure; Qualifications of Foreign Graduates:

The Board may issue a license to practice optometry to a person who meets all of the following
requirements:

(1) Has met the provisions of Section 3057.5

(2) Has successfully passed all the required examinations

3) Is not subject to denial of an application for licensure based on any of the ground listed in
Section 480.

(4) Has met the certification requirements of Section 3041.3.

(5) Has submitted any other information as specified by the Board to the extent it is required
for licensure under this chapter.

(6) Has filed an application on a form prescribed by the Board under penalty of perjury that

the information provided is true and correct.
(A) Pays an application fee in an amount equal to the application fee prescribed
pursuant to Subdivision (a) of Section 3152.
(B) Any license issued pursuant to this section shall expire as provided in Section
3146, and may be renewed as provided in this chapter, subject to the same
conditions as other licenses issued under this chapter.
(7) Has no physical or mental impairment related to drugs or alcohol, and has not been found
mentally incompetent by a qualified professional and is thereby unable to undertake the
practice of optometry in a manner consistent with the safety of a patient or the public.
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11.

William Kysella moved to accept staff’'s recommendation to pursue § 3058 as spelled out with the
exception of brackets around “qualified professional,” and to direct staff to research what
constitutes “qualified professional” which will be brought back before the Board for discussion.
Frank Giardina seconded. The Board voted unanimously (9-0) to pass the motion.

Member Yes No Abstain Absent Recusal
Dr. Arredondo X
Ms. Brandvein X
Ms. Burke X
Dr. Chawla X
Dr. Giardina
Ms. Michelin
Dr. Kawaguchi
Mr. Kim X
Mr. Kysella X
Dr. Lawenda X
Dr. Turetsky X

XX | X

Discussion and Possible Action to Amend Business and Professions Code §3151.1 Issuance of
License with Retired Volunteer Service Designation; Duties of Applicant, Holder of Retired License

Dr. Arredondo noted that Drs. Lawenda and Giardina were not present.

8§3151.1 defines how the Board can issue a license with “Retired Volunteer” status. Staff requested the
Board review and discuss the proposed language to amend BPC §3151.1. The edits are necessary to
define the timeframe that the holder of a retired license can convert a retired license to a license with
retired volunteer service designation. Additional proposed amendments are necessary to set the
expiration date of the license. If the proposed amendments are approved, the Board needed to direct staff
to move forward with the legislative process.

Ms. Maggio explained that when this law was created, the Board did not create a pathway for an
optometrist who is retired but later decides he/she would like to provide volunteer services and remain
retired. Edits to this section will allow an optometrist who is retired for less than three years to convert
his/her license to “retired with volunteer service designation.” If an optometrist is retired for longer than
three years he/she will have to meet the provisions of an optometrist who is in delinquent status.

Dr. Arredondo announced that Drs. Lawenda and Giardina returned.

William Kysella moved to direct staff to pursue the recommended amendments to Section 3151.1.
Donna Burke seconded. The Board voted unanimously (9-0) to pass the motion.

Member Yes No Abstain Absent Recusal
Dr. Arredondo X
Ms. Brandvein X
Ms. Burke X
Dr. Chawla X
Dr. Giardina
Ms. Michelin
Dr. Kawaguchi
Mr. Kim X
Mr. Kysella
Dr. Lawenda
Dr. Turetsky

XXX

XXX
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12.

13.

Discussion and Possible Action to Amend Business and Professions Code §3041.3 Certificate
Requirements — Therapeutic Pharmaceutical Agents

BPC §3041.3 was added in 1996 to define the criteria for California licensed optometrists and out-of-state
licensees seeking licensure in California on the requirements to obtain certification to administer and
prescribe TPAs.

Staff discovered the classroom didactic course is no longer offered by the schools/colleges of optometry.
This statute is inadvertently prohibiting licensees from becoming TPA certified. In addition, staff believes a
preceptor should be an ophthalmologist or a TPA certified optometrist, much like a preceptor for glaucoma
can be either glaucoma certified optometrist or ophthalmologist.

Ms. Maggio explained that one way to motivate all non-TPA optometrists to become TPA certified, is to set
a future date and announce that all California optometrists must be TPA certified by that date, allowing
enough time for optometrists to achieve certification. Once that date is reached, any non-TPA certified
optometrist would either have to retire or they would be unable to renew their California license without
becoming TPA certified.

Discussion regarding optometrists without TPA certification ensued. Many in this population are getting
ready to retire and may not want to take the additional steps to become certified. However, should a
future scope expansion bill pass, some optometrists may change their minds.

Donna Burke moved to approve the language with the addition of January 1, 2020 as the deadline
for TPA certification. David Turetsky seconded. The Board voted 8-Aye; 1-No; 0-Abstension to
pass the motion. Who voted NO as these are all aye.

Member Yes No Abstain Absent Recusal
Dr. Arredondo X
Ms. Brandvein X
Ms. Burke X
Dr. Chawla X
Dr. Giardina
Ms. Michelin
Dr. Kawaguchi
Mr. Kim X
Mr. Kysella X
Dr. Lawenda X
Dr. Turetsky X

X[ X|X

Discussion and Possible Action to Amend Business and Professions Code 83152, Fee Schedule

Proposed amendments to BPC 83152 (a), (b), (c), (h), (u) and (v) were for clarification only. Amendment
(c) adds an initial license fee; and (g) increases the renewal fee for retired licenses with volunteer
designation. These fees are to cover the $16.00 that is sent to UC Berkeley and the Controlled
Substances Utilization Review (CURES) fee. Staff is working with the DCA to determine the actual
amount that will be charged at renewal. Staff will report the outcome to the Board. In addition, the Board
currently charges a $25.00 fee for written license verification, and the fee is appropriated to a
miscellaneous fee account; amendment (x) allows the funds to be appropriately identified.

Ms. Maggio outlined BPC 83152 fee schedule. CCR §1524 establishes the current fees. Discussion
regarding the $16.00 research fee that is sent to UC Berkeley, which is regulated by BPC 83048 (i.e.
who, what, when, why, and whether it should be removed, etc.) was held.
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14.

Dr. Lawenda requested a representative from UC Berkeley attend the next Board Meeting to explain and
discuss the research fee and whether the fee could be extended to the other schools. Ms. Michelin
concurred. Also, she stated she would like to know where the money is going.

The amount of the retired status fees and the cap amounts were discussed.

Director Kidane applauded the Board for the dialogue and encouraged to learn how the UC Berkeley
$16.00 research fee is applied.

Ms. Maggio will request this information from UC Berkeley.

New Legislation Affecting the Practice of Optometry

Ms. Maggio provided an update on new legislation affecting optometry:

A.

Assembly Bill 809 (Logue) Telehealth Patient Consent

Status: Chaptered by Secretary of State, Chapter 404, Statues of 2014

Summary: Deletes a requirement that informed consent for telehealth must be made by provider at
the originating site where the patient is located, allows written consent to be provided, rather than
requiring consent to be verbal, and clarifies that current telehealth law does not preclude a patient
from receiving in-person health care delivery services after agreeing to receive services via
telehealth.

Assembly Bill 2102 (Ting) Licensees: Demographic Data Collection

Status: Chaptered by Secretary of State, Chapter 420, Statutes of 2014

Summary: Requires the Board of Registered Nursing, the Physician Assistant Board, the Respiratory
Care Board, and the Board of Vocational Nursing and Psychiatric Technicians to annually collect and
report licensee demographic data to the Office of Statewide Health Planning and Development.

. Senate BIll 1256 (Mitchell) Medical Services: Credit

Status: Chaptered by Secretary of State, Chapter 256 Statutes of 2014

Summary: Prohibits medical providers from arranging for a line of credit on behalf of a patient unless
the patient signs a release acknowledging they are aware of their rights concerning loans that are
offered by third party providers. In addition, the bill would require the healthcare practitioner to provide
the patient with a treatment plan prior to arranging for the line of credit, prohibit charges to the credit
account before the procedure has been rendered, and prohibit a licensee from arranging for credit for
a patient who is under the influence of anesthesia.

. Senate Bill 1466 (B, P & ED Committee) Health Omnibus

Status: Chaptered by Secretary of State, Chapter 316, Statutes of 2014
Summary: Makes several non-controversial, minor, nonsubstantive or technical changes to various
provisions relating to the DCA regulatory boards.

Assembly Bill 1702 (Patterson) Delay or Denial of Licensure Due to Incarceration

Status: Chaptered by Secretary of State, Chapter 410, Statutes of 2014

Summary: Specifies that an individual who has satisfied the requirements for licensure while
incarcerated and who applies for licensure after being released from incarceration shall not have
his/her application delayed or denied solely on the basis that some or all of the requirements were
completed while the individual was incarcerated; and exempts the Board of Chiropractic
Examiners (BCE) from these requirements.
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F. Assembly Bill 1711 (Cooley) Economic Impact Assessment
Status: Chaptered by Secretary of State, Chapter 779, Statues of 2014
Summary: Requires an economic impact assessment to be included in the initial statement of reasons
that a state agency submits to the Office of Administrative Law when adopting, amending, or repealing
a non-major regulation.

G. Assembly Bill 2396 (Bonta) Denial of Licensure for Prior Convictions
Status: Chaptered by Secretary of State, Chapter 737, Statues of 2014
Summary: Prohibits boards within DCA from denying a professional license based solely on a criminal
conviction that has been withdrawn, set aside or dismissed by the court.

Ms. Maggio clarified that applicants will still have to disclose the conviction history on their application
for licensure. If the Board deems the conviction was substantially related to the profession of
optometry, the Board will have to take action based upon the act rather than simply because a
conviction exists. The Board of Optometry already proceeds in this manner.

H. Assembly Bill 2720 (Ting) Requires State Agencies to Record Votes in Meeting Minutes
Status: Chaptered by Secretary of State, Chapter 510, Statues of 2014.
Summary: Requires a state body to publicly report any action taken and the vote or abstention of that
action of each member present for the action.

The Board will be required to conduct roll call votes which are being implemented currently.

I. Senate Bill 1159 (Lara) Professions & Vocations: License Applicants: Federal Tax ldentification #
Status: Chaptered by Secretary of State, Chapter 752, Statues of 2014
Summary: Prohibits licensing boards under the DCA from denying licensure to an applicant based on
his or her citizenship or immigration status, and requires a licensing board and the State Bar to
require, by January 1, 2016, that an applicant for licensure provide his or her individual taxpayer
identification number (TIN) or a social security number (SSN) for an initial or renewal license.

The Optometry Board currently asks for the SSN; however the forms will be amended to provide the
option of presenting a TIN.

J. Senate Bill 1240 (Anderson) Changes to State Employment Applications
Status: Chaptered by Secretary of State, Chapter 240, Statues of 2014
Summary: Requires state employment application forms to require an applicant to disclose whether
the applicant has ever entered into an agreement with a state department prohibiting the applicant
from seeking or accepting subsequent employment with the state.

K. Senate Bill 1243 (Lieu) Professions and Vocations
Status: Chaptered by Secretary of State, Chapter 395, Statues of 2014
Summary: Increases the transparency of information distributed by the DCA; requires the Office of
Administrative Hearings (OAH) to submit specified reports to the Legislature annually; enhances
unlicensed advertising enforcement; extends until January 1, 2017, the provisions establishing the
Veterinary Medical Board (VMB) and the term of the EO; sets the operative date of the veterinary
assistant controlled substances SB 1243 program for July 1, 2015; and extends the Certified Common
Interest Development (CID) Manager program and the Tax Preparer program until January 1, 2019.

L. Assembly Bill 1840 (Campos) Pupil health: vision appraisal
Status: Chaptered by Secretary of State, Chapter 803, Statues of 2014
Summary: Authorizes a child’s vision to be appraised by using and eye chart or any scientifically
validated photo screening test and requires photo screening tests to be performed, under an
agreement with, or the supervision of an optometrist or ophthalmologist, by the school nurse or by a
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trained individual who meets specified requirements as determined by the California Department of
Education (CDE).

Dr. Kawaguchi reported that these vision screenings can miss critical visual function issues. He
believes this legislation should be more specific and require comprehensive exams or at least add
extra testing to the vision screening. The Board had stated it would support the bill if amended. The
proposal was rejected due to fiscal insufficiency.

Board members discussed this issue and agreed to draft language as a policy statement to
demonstrate that the Board of Optometry supports vision screenings on school children. Also, it
could be a launching point for further legislation.

15. Executive Officer’'s Report

Ms. Maggio provided the Executive Officer's Report

A.

BreEZe

Board staff continues to devote large portions of time to the BreEZe project and has met the second
phase of design. Ms. Sieferman was commended for taking charge of the project.

Board staff has discussed numerous benefits Release 1 boards are currently experiencing with
BreEZe. Some of the benefits R1 boards have mentioned include the following:

e Easier to navigate: data in one system helps streamline current business processes.

o Electronic application tracking: BreEZe will be able to electronically track and report application
statistics.

e Improved efficiency: The online transaction additions to business processes will reduce the
workload (including miscellaneous applications), renewals, complaint intake, etc. Pending
transaction information will be easily obtained when needed (e.g. renewal deficiencies and
associated correspondence).

e Improved data integrity: BreEZe has a myriad of embedded governing rules, business rules,
action steps, restricted lists of values, etc.; all of which will dramatically improve the accuracy of
licensing and enforcement data. Consumer Affairs Systems (CAS) and Applicant Tracking
System (ATS) are extremely susceptible to improper data entry due to its lack of rules.

e Improved data reporting: In addition to the extensive list of standard reports that will be
available via BreEZe Business Objects, the data export feature allows staff to extract raw data as
specified and manipulate via external
programs (e.g. Excel).

o Workflows and transaction assignment: Staff has the option of dictating the workflow “cycle” of
various processes. This is made possible by the simple fact that transactions can be assigned
(either manually or automatically). These features also allow for evaluation of staff workload.

e Queues: Queues provide quick access to specific outstanding activities such as incomplete
applications or renewals, pending action steps, etc. They show all activities that meet specific
criteria as defined within the board’s configuration. Once an activity no longer meets those criteria,
it either disappears from the queue or moves to a different queue.

o Letters and certificates: All standard letters and certs are housed within the system and can be
generated at any time with a few clicks, or, will be automatically generated via transaction
approval (e.g. replacement certs as a result of an address change).

e Online updates: Changes made in back office (VR) are immediately reflected in the online
system (if configured to show online).

Ms. Sieferman expressed her excitement about the launching. She stated that having to put every
process under a microscope has enlightened the team about many ways to improve processes.
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B. Budget

The Board received an Expenditures and Fund Condition Report. The Board’s million dollar loan is
still outstanding. This loan must be repaid before the Board can raise any of its fees. The
Department’s Budget Office periodically seeks repayment for all of the boards who gave loans.

C. Personnel

The vacant Policy Analyst position was successfully reclassified to a Staff Services Manager (SSM) |
classification. This position will serve as the Assistant Executive Officer. Interviews are scheduled
with anticipation to have the SSM I in place by the end of November.

Robert Stephanopoulos has returned to the Enforcement Program.

Nancy Day, Management Services Technician in the Licensing Program began working full time
September 1, 2014. Ms. Day issues the Fictitious Name Permits (FNPs) and Branch Office
Licenses (BOLS).

Carolyn Wilson, Retired Annuitant joined the Board at the beginning of November. Ms. Wilson is
currently training on the evaluation processes for issuing licenses and certification in order to provide
continued service to applicants and licensees while staff participates in BreEZe testing and script
writing. Ms. Wilson is also working on a newsletter draft for early 2015.

Director Kidane express to Ms. Maggio that she has his full support for assistance with the Human
Resource process. Ms. Brandvein conveyed the Board's support as well.

D. Examination and Licensing Programs
The Board is ramping up recruitment efforts to secure more licensees to serve as subject matter
experts in the development of the CLRE. The focus on recruitment will be optometrists who are
licensed between two (2) to ten (10) years.

E. Enforcement Program
The Board’s Enforcement Program vacancy was filled. Staff should be closer to meeting its
enforcement targets. In addition, enforcement and licensing staff have been working closely together
to educate licensees who are operating without a valid fictitious name permit. This collaboration and
outreach has led to an increase in FNP applications and enforcement workload. In the near future,
Enforcement staff will also be reaching out to licensees who fail to update their address of record in
order to educate and obtain compliance with the Optometry Practice Act.

F. Board Meeting Dates 2015
The next Meeting is scheduled for January 23, 2015 but a location has not been set.

Ms. Maggio explained that from January through March, the office will be a skeleton crew, due to the
testing for BreEZe and the data verification for BreEZe.

The Board agreed on the Southern California College of Optometry (SCCO) as the site for the January
meeting and the Junipero Serra building as a backup.

The Board Meeting dates are as follows:

Page 17 of 18



January 23, 2015 (SCCO or Junipero Serra)
April 24, 2015

August 28, 2015

November 20, 2015

Ms. Maggio opened the floor to comment regarding future meetings.

Dr. Lawenda suggested the Board look at and possibly discuss a case the Supreme Court is hearing
regarding the Dental Board in North Carolina. He believed that this case could possibly affect the way
regulatory boards are constructed in the US.

Dr. Giardina requested a discussion about the term optometric physician. Seven states are nhow using this
term instead of optometrist.

16. Petitions for Reduction of Penalty or Early Termination of Probation
Administrative Law Judge (ALJ), Glenda B. Gomez presided over the hearings. Petitioners were:

A. Jolyn Wei, O.D., OPT 13614
B. Salimah Pirmohamed, O.D., OPT 13918
C. Brittany Pham, O.D., OPT 10398

FULL BOARD CLOSSED SESSION

17. Pursuant to Government Code Section 11126(c) (3), the Board will meet in Closed Session for
Discussion and Possible Action on Disciplinary Matters

The Board convened to close session to deliberate on disciplinary matters.

The Board reconvened into open session at 3:15 P.M.

FULL BOARD OPEN SESSION

18. Adjournment 4:30 P.M.

Rachel Michelin moved to adjourn the meeting. Frank Giardina seconded. The Board voted
unanimously (9-0) to pass the motion.

Member Yes No Abstain Absent Recusal
Dr. Arredondo X
Ms. Brandvein X
Ms. Burke X
Dr. Chawla X
Dr. Giardina
Ms. Michelin
Dr. Kawaguchi
Mr. Kim X
Mr. Kysella
Dr. Lawenda
Dr. Turetsky

XXX

XXX
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.. Memo

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members Date: January 23, 2015
From: Mona Maggio Telephone: (916) 575-7170
Executive Officer

Subject: Agenda Item 7 — Discussion and Possible Action Regarding Potential
Legislation Impacting Business and Professions Code Sections 655 and 2556

Background

Business and Professions Code (BPC) 8655 prohibits business and financial relationships between
optometrists and registered dispensing opticians, or optical companies that engage in the manufacture,
sale, or distribution to physicians and surgeons, optometrists, or dispensing opticians of lenses, frames,
optical supplies, optometric appliances or devices or kindred products.

The constitutionality of BPC 8655 was the subject of a lengthy litigation (Nat'l Ass’n of Optometrists &
Opticians v. Harris), which recently concluded. The case was heard first in the trial court and a judgment
was rendered with a finding that the challenged laws were unconstitutional. An injunction was issued to
prohibit enforcement of the laws by the state. The state appealed to the Ninth Circuit Court of Appeals and
on May 28, 2009, the appeals court overturned the trial court judgment and the injunction was dissolved.
The appeals court remanded the case to the trial court for further proceedings, whereupon the trial court
found the laws constitutional. On June 13, 2012, (BPC) 8655 was upheld as constitutional by the Ninth
Circuit Court of Appeals. The plaintiffs then sought review by the Supreme Court of the United States, but
the Court declined review on February 19, 2013.

For over a year since the conclusion of the litigation, optical stakeholders have met with the Office of the
Attorney General in in an effort to negotiate a business model that would work in California; however, no
agreement has been reached. In response to interest expressed by optical retailers about the future of
optical business models in California, Assemblywoman Bonilla has asked the Assembly Business and
Professions Committee to convene a series of stakeholder meetings. The goal of these meetings is to bring
interested parties together to talk about the way forward. The optical retailers have said there will be
related legislation introduced this year. The Board was invited to participate in these stakeholder meetings
to provide its perspective on the issue.

The first of these meetings occurred on January 7, 2015, Ms. Maggio and Dr. David Turetsky attended.
The next one scheduled for January 20, 2015, Ms. Maggio, Dr. Turetsky and Donna Burke will be
attending. At this time no proposed language has been provided; however, once proposed language is
received, it will be brought to the Board for review and feedback. The business models up for discussion
included:
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Optometrist Owned Practice

Optometrist is the sole practitioner or in partnership with another optometrist
Optometrist may employ other optometrists

Optometrist contracts with health plans, Medi-Cal to provide services
Optometrist sells eyewear and contacts

In California:

Optometrists are limited in the number of branch offices that can be owned (Sec. 3077 B&P Code)

Occupancy Arrangement

Optometrist directly leases or subleases space from an optical company/third party to provide optometric
care within the space occupied by the optical company

Optometrist can sublease one or multiple locations and employ optometrists to provide care

Leasing doctors set their own fees and may employ their staff

Clinical judgment protected in state law &/or contract

In California:

Direct leases are not permitted between an RDO and optometrist
Department store contracts separately with optometrist and optical dispenser or with independent 3rd party
leasing agent who subleases to optometrist

Franchise Model

Optometrist directly franchises a branded optical business (that will also offer optometric services) from an
optical company

Optometrist can employ other optometrist to provide services

Case law prohibits franchising between optical company and OD in California

Direct Employment of OD’s by an Optical Company

Optometrist is directly employed by an optical company or optician to provide optometry services
Protections exist to ensure the optometrist retains clinical judgment

In California:

Direct employment of an optometrist by an RDO is not currently authorized in California
Provider employment is allowed by a Knox-Keene plan or a medical group

Knox-Keane Plan

California Model:

Knox-Keene plan employs/contracts with optometrist to provide optometry services to patients pursuant to
Plan QA protocol

Knox-Keene plan subleases space from optical company

Knox-Keene plan regulated by DMHC regarding plan services
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Memo

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WWw.optometry.ca.gov

To: Board Members Date: January 23, 2015

From: Cheree Kimball Telephone: (916) 575-7170
Enforcement Analyst

Subject: Agenda Iltem 8 — Discussion and Possible Action to Amend Business and
Professions Code 83003, “Optometrist” and 83098, Use of “Dr.” or “O.D.” to Allow
Use of the Title Optometric Physician

At the November 21, 2014 Board Meeting, Dr. Frank Giardina, O.D., requested a discussion of
allowing California licensed optometrists to use of the title “optometric physician”.

Use of “Physician”

Business and Professions Code (BPC) 84039 defines “Physicians” as "any person holding a
valid and unrevoked physician' s and surgeon's certificate or certificate to practice medicine and
surgery, issued by the Medical Board of California or the Osteopathic Medical Board of
California.

Further, BPC 82054, restricts the use of the title “physician” to individuals who have a valid,
unrevoked, and unsuspended certificate as a physician and surgeon:

2054. (a) Any person who uses in any sign, business card, or letterhead, or, in an
advertisement, the words "doctor" or "physician," the letters or prefix "Dr.," the initials
"M.D.," or any other terms or letters indicating or implying that he or she is a physician
and surgeon, physician, surgeon, or practitioner under the terms of this or any other law,
or that he or she is entitled to practice hereunder, or who represents or holds himself or
herself out as a physician and surgeon, physician, surgeon, or practitioner under the
terms of this or any other law, without having at the time of so doing a valid, unrevoked,
and unsuspended certificate as a physician and surgeon under this chapter, is guilty of a
misdemeanor.

In California, no other health care professionals are permitted to use the title “physician.”

Staff Research
States that Allow the Use Optometric Physician

On December 23, 2014, Ms. Maggio spoke with Brian Reuwer, Associate Director, State
Government Relations with the American Optometric Association (AOA). Mr. Reuwer stated
that the designation, in those states where it is used, allows an optometrist to advertise as an
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optometric physician, but has no effect on insurance reimbursement or access to health plans.
It does not give any extra clout to have services covered that were not before. The title change
simply allows an optometrist to advertise themselves as an optometric physician, nothing more.
He further explained that title changes are typically sought as part of a scope expansion or
name tag legislation, and AOA would defer any decision to support or oppose legislation to the
California Optometric Association (COA). Mr. Reuwer provided a list of the current states that
have the optometric physician designation and how it is addressed through their laws and
regulations (Attachment 2). In addition, Mr. Reuwer provided an AOA House of Delegates
resolution that echoes support for states that seek this designation (Attachment 3).

Kristine Schultz, COA, Government and External Affairs Director said COA initially did include
the title change in the early draft of the bill (SB 492) but there was so much opposition, the title
change language was pulled.

Healing Arts Boards That Sought Title Change

Ms. Maggio inquired and received the following responses from healing arts boards under the
Department of Consumer Affairs regarding title change:

e Acupuncture Board: Recently codified the regulations regarding the use of the word
doctor. Title 16 CCR section 1399.456 Use of the Title “Doctor:” “It is unprofessional
conduct for an acupuncturist to use the title “Doctor” or the abbreviation “Dr.” in
connection with the practice of acupuncture unless he or she possesses a license or
certificate which authorizes such use or possesses an earned doctorate degree from an
accredited, approved or authorized educational institution as set forth under Article 4
(commencing with section 94760) of Chapter 7 of Part 59 which is in acupuncture,
Oriental medicine, a biological science, or is otherwise related to the authorized practice
of an acupuncturists as set forth in Sections 4927 and 4937 of the Code.”

Note: The Board has not made the regulatory update change to remove this section from
regulations due to the fact that it is now codified. It was codified as a Sen. Leland Yee
bill SB 628 Yee effective date January 1, 2012. This bill started out as a bill to legislate
that acupuncturists could be referred to as doctors, but the opposition was so strong that
the final chaptered version ended up doing the exact opposition—restricting the use of
the title “doctor” by codifying the existing regulation.

o Board of Chiropractic Examiners Chiropractor may use the titles: “Doctor of Chiropractic”
or “Chiropractor.” They cannot use the word “Doctor” or “Dr.” without the word
“Chiropractor” or “D.C."” immediately following. Chiropractors are prohibited from using
Medical Doctor, M.D., Physician, Surgeon, Osteopath, or D.O., etc. These provisions are
contained in Section 15 of the Chiropractic Initiative Act.

§ 15. Noncompliance with and violations of act. Any person who shall practice or
attempt to practice chiropractic, or any person who shall buy, sell or fraudulently
obtain a license to practice chiropractic, whether recorded or not, or who shall
use the title "chiropractor" or "D.C." or any word or title to induce, or tending to
induce belief that he or she is engaged in the practice or chiropractic, without first
complying with the provisions of this act; "(or any licensee under this act who
uses the word "doctor" or the prefix "Dr." without the word "chiropractor," or
"D.C." immediately following his or her name) or the use of the letters "M.D." or
the words "doctor of medicine," or the term "surgeon," or the term "physician," or
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the word "osteopath," or the letters "D.O." or any other letters, prefixes or
suffixes, the use of which would indicate that he or she was practicing a
profession for which he or she held no license from the State of California, or any
person who shall violate any of the provisions of this act, shall be guilty of a
misdemeanor and upon conviction thereof shall be punished by a fine of not less
than one hundred dollars ($100) and not more than seven hundred fifty dollars
($750), or by imprisonment in the county jail for not more than six months, or by
both fine and imprisonment.

o Dental Board of California: The DBC hasn’'t sought changes to the titles for
dentists. Currently dentists may be considered “doctor of dental surgery,” “doctor of
dental science,” or “doctor of dental medicine” or appends the letters “D.D.S.,” or
“D.D.Sc.” or “D.M.D

e Naturopathic Medicine Committee: Licensees are allowed to use the titles; Naturopathic
Doctor (ND), Doctor of Naturopathy, and Naturopathic Medical Doctor
(NMD). Currently, every other state that licenses naturopaths, are allowed to use the
physician title. California has been restricted, because of strong opposition from the
California Medical Association (CMA) and Osteopathic Physicians and Surgeons
(OPSC) during the creation of the Naturopathic Bureau.

Advertising Concerns

One of the issues regarding the use of the title “optometric physician” is the possibility that this
could potentially confuse or mislead the public regarding the scope of an Optometrist’s license
to practice, or lead the public to believe that an Optometrist is licensed as a physician by the
Medical Practice Act. Staff has found there is already confusion regarding the differences
between an optician, an optometrist, and an ophthalmologist, and it is probable that the title
“optometric physician” will obscure the issue further. To an unfamiliar consumer, optometric
physician sounds like another level of licensure and may be interpreted to have a higher level of
education and training or a wider scope of practice. Allowing the use of “optometric physician”
for advertising purposes has the potential to cause even more confusion regarding the
professionals involved in eye care.

Attachments
1. BPC 84039; 83003; and 83098

2. List of States Allow to Use the Title Optometric Physician Designation
3. Resolution from the American Optometric Association
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Business and Professions Code

2054.

(a) Any person who uses in any sign, business card, or letterhead, or, in an advertisement, the
words “doctor” or “physician,” the letters or prefix “Dr.,” the initials “M.D.,” or any other terms or
letters indicating or implying that he or she is a physician and surgeon, physician, surgeon, or
practitioner under the terms of this or any other law, or that he or she is entitled to practice
hereunder, or who represents or holds himself or herself out as a physician and surgeon,
physician, surgeon, or practitioner under the terms of this or any other law, without having at the
time of so doing a valid, unrevoked, and unsuspended certificate as a physician and surgeon
under this chapter, is guilty of a misdemeanor.

(b) A holder of a valid, unrevoked, and unsuspended certificate to practice podiatric medicine
may use the phrases “doctor of podiatric medicine,” “doctor of podiatry,” and “podiatric doctor,”
or the initials “D.P.M.,” and shall not be in violation of subdivision (a).

(c) Notwithstanding subdivision (a), any of the following persons may use the words “doctor” or
“physician,” the letters or prefix “Dr.,” or the initials “M.D.":

(1) A graduate of a medical school approved or recognized by the board while enrolled in a
postgraduate training program approved by the board.

(2) A graduate of a medical school who does not have a certificate as a physician and surgeon
under this chapter if he or she meets all of the following requirements:

(A) If issued a license to practice medicine in another jurisdiction, has not had that license
revoked or suspended by any jurisdiction.

(B) Does not otherwise hold himself or herself out as a physician and surgeon entitled to
practice medicine in this state except to the extent authorized by this chapter.

(C) Does not engage in any of the acts prohibited by Section 2060.

(3) A person authorized to practice medicine under Section 2111 or 2113 subject to the
limitations set forth in those sections.

4039.

“Physicians,” “dentists,” “optometrists,” “pharmacists,” “podiatrists,” “veterinarians,” “veterinary
surgeons,” “registered nurses,” “naturopathic doctors,” and “physician’s assistants” are persons
authorized by a currently valid and unrevoked license to practice their respective professions in
this state. “Physician” means and includes any person holding a valid and unrevoked
physician’s and surgeon’s certificate or certificate to practice medicine and surgery, issued by
the Medical Board of California or the Osteopathic Medical Board of California, and includes an
unlicensed person lawfully practicing medicine pursuant to Section 2065, when acting within the
scope of that section.

LT LT ”ou LT LT ” o

2065.

Unless otherwise provided by law, no postgraduate trainee, intern, resident, postdoctoral fellow,
or instructor may engage in the practice of medicine, or receive compensation therefor, or offer
to engage in the practice of medicine unless he or she holds a valid, unrevoked, and
unsuspended physician’s and surgeon’s certificate issued by the board. However, a graduate of
an approved medical school, who is registered with the board and who is enrolled in a



Agenda Item 8, Attachment 1, Business and Professions Code Sections

postgraduate training program approved by the board, may engage in the practice of medicine
whenever and wherever required as a part of the program under the following conditions:

(a) A graduate enrolled in an approved first-year postgraduate training program may so engage
in the practice of medicine for a period not to exceed one year whenever and wherever required
as a part of the training program, and may receive compensation for that practice.

(b) A graduate who has completed the first year of postgraduate training may, in an approved
residency or fellowship, engage in the practice of medicine whenever and wherever required as
part of that residency or fellowship, and may receive compensation for that practice. The
resident or fellow shall qualify for, take, and pass the next succeeding written examination for
licensure, or shall qualify for and receive a physician’s and surgeon’s certificate by one of the
other methods specified in this chapter. If the resident or fellow fails to receive a license to
practice medicine under this chapter within one year from the commencement of the residency
or fellowship or if the board denies his or her application for licensure, all privileges and
exemptions under this section shall automatically cease.

3003.
As used in this chapter, “optometrist” means a person who is licensed to practice optometry in
this state under the authority of this chapter.

3098.
When the holder uses the title of “Doctor” or “Dr.” as a prefix to his or her name, without using

the word “optometrist” as a suffix to his or her name or in connection with it, or, without holding a
diploma from an accredited school of optometry, the letters “Opt. D.” or “O.D.” as a suffix to his
or her name, it constitutes a cause to revoke or suspend his or her optometrist license.
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Last Revised February 6, 2013
AUTHORIZATION TO USE THE "OPTOMETRIC PHYSICIAN" DESIGNATION

ARKANSAS
WEST'S ARKANSAS CODE ANNOTATED
TITLE 17. PROFESSIONS, OCCUPATIONS, AND BUSINESSES
SUBTITLE 3. MEDICAL PROFESSIONS (CHAPTERS 80 TO 107)
CHAPTER 90. OPTOMETRISTS
SUBCHAPTER 1. GENERAL PROVISIONS

817-90-101. Definition; applicability

(c) Those licensed optometrists who meet the qualifications and standards
established by the board shall be designated "optometric physicians".

FLORIDA

Permitted by Florida Board of Optometry Final Order DS-90-B0O-01, in re: Declaratory
statement regarding the use of the title optometric physician.

IDAHO
WEST'S IDAHO CODE ANNOTATED
TITLE 54. PROFESSIONS, VOCATIONS, AND BUSINESSES
CHAPTER 15. OPTOMETRISTS

8 54-1501. Practice of optometry defined

Optometry is defined as the science which relates to the examination, diagnosis and
treatment of conditions of or relating to the eyes and/or eyelids, the analysis of their
function and the employment of preventive or corrective measures to ensure maximum
vision and comfort. The practice of optometry is declared to be a learned profession. The
practice of optometry affects the public health, welfare and safety and the public interest
requires regulation and control of the practice of optometry and limitation of the practice to
qualified persons. The "practice of optometry" means:

(2) To display any sign, circular, advertisement or device offering to examine eyes, test
eyes, fit glasses, adjust frames or prescribe lenses, or by any means or method set oneself
forth as an optometrist, doctor of optometry, optometric physician, optical doctor, doctor
of optical science, O.D., Opt. D., optician, optical specialist, eye specialist, or refractionist,
or any other designation of like import;

NEW JERSEY
NEW JERSEY ADMINISTRATIVE CODE
TITLE 13. LAW AND PUBLIC SAFETY
CHAPTER 38. NEW JERSEY STATE BOARD OF OPTOMETRISTS
SUBCHAPTER 1. ADVERTISEMENTS AND SOLICITATION

13:38-1.2 General advertising practices

(h) An optometrist may only be listed in the classified section of any directory under the
classification entitled “Optometrist,” “Doctor of Optometry,” or “Optometric Physician.”
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Such listing shall show the address or addresses for which an active license or certification
has been issued to practice optometry in this State.

13:38-1.4 Optometric practice under assumed names and disclosure of
practitioner names

(d) In all advertisements for optometric materials and services at a particular location or
group of locations, the name and license number of at least one licensee responsible for
optometric practice at the individual location or group of locations shall be disclosed. Any
licensee's name appearing in an advertisement shall be immediately followed by one of the
following designations: O.D., Optometrist, Doctor of Optometry, or Optometric Physician.

NEW MEXICO

CODE OF NEW MEXICO RULES
TITLE 16. OCCUPATIONAL AND PROFESSIONAL LICENSING
CHAPTER 16. OPTOMETRIC PRACTITIONER
PART 7. PHARMACEUTICAL CERTIFICATION

16.16.7.13 “OPTOMETRIC PHYSICIAN” TITLE USE: Only those optometrists who have
been certified as provided in 16.16.7.11 NMAC may use the title of “optometric
physician”.

PART 17. ADVERTISING
16.16.17.9 ADVERTISEMENTS

A. An optometrist may place advertisements in the yellow pages of the telephone directory.
The advertisement must state the following information as provided in Section 57-21-3 of
the Advertisement of Health Care Services Act:

(1) The optometrist's name;

(2) Address and telephone number of the optometrist's practice location; and

(3) The designation of the profession in which the optometrist is licensed to practice: O.D.,
Optometrist, Doctor of Optometry, or Optometric Physician, as provided in Subsection C
of this rule.

B. The advertisement may also describe the nature of the optometrist's practice such as,
but not limited to, visual analysis, refraction, and eye examination.

C. New Mexico licensed optometrists who have been qualified and certified by the Board to
administer and prescribe oral or topical pharmaceutical agents as provided in 16.16.7.11
NMAC, the Board's Rules and Regulations, shall be allowed to use the designation of
'‘Optometric Physician' in their advertisements. The advertisement may be placed under
the 'Physicians' title in the yellow pages under the following conditions:

(1) The optometrist identifies his professional designation in his advertisement, and

(2) The title heading does not limit the advertisement specifically. For instance: 'Physicians
M.D." limits the section only to M.D.s; 'Physicians - M.D., Ophthalmologists' limits the
section only to M.D.s and/or ophthalmologists.

PART 18. IN-OFFICE MINOR SURGICAL PROCEDURES
16.16.18.7 DEFINITIONS:

B. "'Optometric physician' means an optometrist who has been certified by the board to
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administer and prescribe oral or topical pharmaceutical medications in the treatment and
management of ocular diseases as provided in 16.16.7.11 NMAC.

OKLAHOMA
OKLAHOMA STATUTES ANNOTATED
TITLE 59. PROFESSIONS AND OCCUPATIONS
CHAPTER 16. HEALING ARTS
DESIGNATION OF BRANCH OF HEALING ART

8725.2. Designations to be used and by whom

A. The following nine classes of persons may use the word "Doctor"”, or an abbreviation
thereof, and shall have the right to use, whether or not in conjunction with the word
"Doctor", or any abbreviation thereof, the following designations:

1. The letters "D.P.M." or the words podiatrist, doctor of podiatry, podiatric surgeon, or
doctor of podiatric medicine by a person licensed to practice podiatry under the Podiatric
Medicine Practice Act ;

2. The letters "D.C." or the words chiropractor or doctor of chiropractic by a person
licensed to practice chiropractic under the Oklahoma Chiropractic Practice Act ;

3. The letters "D.D.S." or "D.M.D.", as appropriate, or the words dentist, doctor of dental
surgery, or doctor of dental medicine, as appropriate, by a person licensed to practice
dentistry under the State Dental Act ;

4. The letters "M.D." or the words surgeon, medical doctor, or doctor of medicine by a
person licensed to practice medicine and surgery under the Oklahoma Allopathic Medical
and Surgical Licensure and Supervision Act ;

5. The letters "O.D." or the words optometrist or doctor of optometry by a person licensed
to practice optometry under Sections 581 through 606 of this title;

6. The letters "D.O." or the words surgeon, osteopathic surgeon, osteopath, doctor of
osteopathy, or doctor of osteopathic medicine by a person licensed to practice osteopathy
the Oklahoma Osteopathic Medicine Act ;

7. The letters "Ph.D.", "Ed.D.", or "Psy.D." or the words psychologist, therapist, or
counselor by a person licensed as a health service psychologist pursuant to the
Psychologists Licensing Act;

8. The letters "Ph.D.", "Ed.D.", or other letters representing a doctoral degree or the words
language pathologist, speech pathologist, or speech and language pathologist by a person
licensed as a speech and language pathologist pursuant to the Speech-Language Pathology
and Audiology Licensing Act and who has earned a doctoral degree from a regionally
accredited institution of higher learning in the field of speech and language pathology; and

9. The letters "Ph.D.", "Ed.D.", or other letters representing a doctoral degree or the word
audiologist by a person licensed as an audiologist pursuant to the Speech-Language
Pathology and Audiology Licensing Act and who has earned a doctoral degree from a
regionally accredited institution of higher learning in the field of audiology.

B. Unless otherwise specifically provided in a particular section or chapter of the Oklahoma
Statutes, the word ""doctor™ or "doctors™ shall mean and include each of the nine
classes of persons listed in subsection A and the word "physician™ or "physicians’,
as provided in subsection C of this section. Any other person using the term doctor, or
any abbreviation thereof, shall designate the authority under which the title is used or the
college or honorary degree that gives rise to use of the title.

C. Unless otherwise specifically provided in a particular section or chapter of the Oklahoma
Statutes, the word "physician' or "physicians™ shall mean and include each of the
classes of persons listed in paragraphs 1 through 6 of subsection A and the word
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"doctor™ or "doctors' as provided in subsection B of this section. The term
"physician" shall not include any person specified in paragraphs 7 through 9 of subsection A
of this section unless such person is otherwise authorized to use such designation pursuant
to this section. a

OREGON
OREGON REVISED STATUTES
TITLE 52. OCCUPATIONS AND PROFESSIONS
CHAPTER 676. HEALTH PROFESSIONS GENERALLY
USE OF TITLES IMPORTING HEALTH CARE PROFESSION

8676.110. Practitioner to designate particular business or profession.

(1) An individual practicing a health care profession may not use the title 'doctor’ in
connection with the profession, unless the individual:

(a) Has earned a doctoral degree in the individual's field of practice; and

(b)(A) Is licensed by a health professional regulatory board as defined in ORS 676.160 to
practice the particular health care profession in which the individual's doctoral degree was
earned; or

(B) Is working under a board-approved residency contract and is practicing under the
license of a supervisor who is licensed by a health professional regulatory board as defined
in ORS 676.160 to practice the particular health care profession in which the individual's
doctoral degree was earned.

(2) When an individual uses the title 'doctor' on written or printed matter or in connection
with advertising, billboards, signs or professional notices, the individual shall designate the
health care profession in which the individual's doctoral degree was earned. The designation
must be in letters or print at least one-fourth the size of the largest letters used in the title
'doctor," and in material, color, type or illumination to give display and legibility of at least
one-fourth that of the title ' doctor.’

(3) Subsection (1) of this section does not prohibit:

(a) A chiropractic physician licensed under ORS chapter 684 from using the title
‘chiropractic physician';

(b) A naturopathic physician licensed under ORS chapter 685 from using the title
'naturopathic physician’;

(c) A person licensed to practice optometry under ORS chapter 683 from using
the title 'doctor of optometry’ or ‘'optometric physician®; or

(d) A podiatric physician licensed under ORS 677.805 to 677.840 from using the title
‘podiatric physician.'

OREGON ADMINISTRATIVE RULES COMPILATION
CHAPTER 852. BOARD OF OPTOMETRY
DIVISION 60. PROCEDURES FOR HANDLING COMPLAINTS

852-060-0027 Definition of Unprofessional Conduct

Unprofessional conduct within the meaning of ORS 683.140(1)(c) includes, but is not limited
to:

(13) Violations of ORS 676.110(5) (use of titles), which states, in part, that any person
practicing optometry who uses the title "doctor"”, or any contraction thereof, "clinic",

"institute", "specialist" or any other assumed name or title in connection with the
profession, in all advertisements, professional notices, or any written or printed matter must
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add the word "optometrist” or the words "doctor of optometry" or "optometric physician."

TENNESSEE
WEST'S TENNESSEE CODE ANNOTATED
TITLE 63. PROFESSIONS OF THE HEALING ARTS
CHAPTER 1. DIVISION OF HEALTH RELATED BOARDS
PART 1. GENERAL PROVISIONS

8 63-1-109. Certificate of registration; display

(a) Every person licensed or registered to practice one of the healing arts, or any branch
thereof, as delineated in this section shall keep an original or copy of the person's license or
certificate of registration displayed in the office or place in which the person practices, in a
conspicuous place, and shall place and keep placed in a conspicuous place at the entrance
of the person's office, a sign in intelligible lettering and not less than one inch (1") in height,
containing the name of such person immediately followed by the recognized abbreviation
indicating the professional degree, if any, held by such person, and containing immediately
below the person's name, in equal size lettering, the word or words:

(1) "Chiropractor", "chiropractic physician" or "doctor of chiropractic" for practitioners of
chiropractic;

(2) "Dentist", "doctor of dental surgery" or "doctor of dental medicine" for practitioners of
dentistry;

(3) "Medical doctor", "physician", "medical doctor and surgeon", "medicine" or "surgeon",
as applicable, for practitioners of medicine and surgery;

(4) "Optometrist", "doctor of optometry", "optometric physician" for
practitioners of optometry;

(5) "Osteopathic physician"”, "osteopathic physician and surgeon”, "doctor of osteopathic
medicine”, or "doctor of osteopathy" for practitioners of osteopathy;

(6) "Podiatrist", "podiatric physician", "doctor of podiatry", "doctor of podiatric medicine"
or "doctor of podiatric medicine and surgery" for practitioners of podiatry;

(7) "Advanced practice nurse", "nurse practitioner"”, "nurse anesthetist", "nurse midwife"
or "clinical nurse specialist”, as applicable, for those practicing advanced practice nursing;

(8) "Physician assistant” or "orthopedic physician assistant"”, as applicable, for those
licensed as a physician assistant;

(9) "Psychologist” or "doctor of psychology" for practitioners of psychology;

(10) "Acupuncturist" for practitioners of acupuncture; and

(11) "Certified professional midwife" for those practitioners of midwifery.

(b) Any recognized specialist in any branch of the healing arts, which special field is
recognized or approved by the appropriate board licensing that profession, may substitute
the specialist designation for the words indicated in subsection (a).

CHAPTER 8. OPTOMETRISTS
8 63-8-113. Unauthorized practices; advertising

(d)(1) An optometrist may advertise ophthalmic materials, including prices. All advertising
by persons licensed to practice optometry in this state, regardless of the media employed or
such advertising, shall be subject to the requirements and limitations of this section, as
follows:

(D) All advertising shall contain the optometrist's name and the designation "O.D." or
"Doctor of Optometry,” or a professional corporation name so long as such corporate name
does not permit or imply action, advertising, services or practices forbidden by this chapter
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or rules and regulations of the board, and such corporate name has been approved in
advance by the board as being in compliance with the foregoing; and

TENNESSEE RULES AND REGULATIONS
1045. TENNESSEE BOARD OF OPTOMETRY
DIVISION OF HEALTH RELATED BOARDS
CHAPTER 1045-02. GENERAL RULES GOVERNING THE PRACTICE OF OPTOMETRY

1045-02-.11. SCOPE OF PRACTICE.

The scope of the practice of optometry in Tennessee is specifically defined but includes
many aspects which if not particularly regulated could lead to serious ramifications for the
consuming public. This rule is to designate specific areas in the practice of optometry for
regulation, the violation of which may result in disciplinary action pursuant to T.C.A. 8863-
8-120(a)(2), 63-8- 120(9) and 63-8-120(10).

(6) Use of Titles - Any person who possesses a valid, unsuspended and unrevoked license
issued by the Board has the right to use the titles "Optometrist,” "Doctor of Optometry,"
"Optometric Physician," or "O.D." and to practice optometry, as defined in T.C.A. 88 63-
8-102. Violation of this rule or T.C.A. 88 63-8-113 and 63-8-120 regarding use of titles shall
constitute unprofessional conduct and subject the licensee to disciplinary action.

UTAH

UTAH CODE
TITLE 58. OCCUPATIONS AND PROFESSIONS
CHAPTER 16a. UTAH OPTOMETRY PRACTICE ACT

858-16a-102 Definitions.

In addition to the definitions in Section 58-1-102, as used in this chapter:
(9) "Optometrist” or "optometric physician'" means an individual licensed under
this chapter.

858-16a-501. Unlawful conduct.

"Unlawful conduct” includes, in addition to the definition in Section 58-1-501:

(4) representing oneself as or using the title of "optometrist,” "optometric physician,
"doctor of optometry,” or "O.D.," unless currently licensed or exempted from licensure
under this chapter.

UTAH ADMINISTRATIVE CODE
COMMERCE
R156. OCCUPATIONAL AND PROFESSIONAL LICENSING.

R156-16a-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 16a, as used in Title 58, Chapters 1
and 16a or these rules:

(1) “Practitioner” means any person or individual licensed in this state as a physician and
surgeon, osteopathic physician and surgeon, physician assistant, nurse practitioner or an
optometric physician.
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WASHINGTON

Permitted by the following Washington State Board of Optometry policy adopted on July 19,
1991.

"It shall be the Board's policy that licensed optometrists may use the terms "optometric
physician' or "physician, optometric' to describe themselves or in connection with their
practice."



1342
(8 of 1959)

(Mod. 1980)
(Mod. 2000)

1390
(10 of 1960)
(Mod. 1985)
(Mod. 2005)

1391
(11 of 1960)

Department of Health and Human Services to send officers of the
Uniformed Services, including representatives of the U.S. Public
Health Service Commissioned Corps, to the optometric colleges to
acquaint and apprise students of the advantages of a military and
public health service career and the procedure and regulations
pertaining to applications for commissions.

PREFERRED TITLES FOR USE BY OPTOMETRISTS

WHEREAS, it is the declared policy of the American Optometric
Association that the titles OPTOMETRIST, DOCTOR OF
OPTOMETRY, and OPTOMETRIC PHYSICIAN are sufficient all-
embracing to cover the complete practice of optometry; and

WHEREAS, it is the declared policy of the American Optometric
Association that the use of the titles DOCTOR OF OPTOMETRY
and OPTOMETRIC PHYSICIAN in assisting public recognition of
the practitioners of the profession of optometry are preferred titles;
now therefore be it

RESOLVED, that all optometrists be encouraged to identify
themselves as DOCTORS OF OPTOMETRY, or as OPTOMETRIC
PHYSICIANS where permitted by state law or regulation, in all
forms of communication where practicable.

SAVE YOUR VISION MONTH

WHEREAS, the observance of an annual "Save Your Vision
Month" has made the public aware of the need for vision care; now
therefore be it

RESOLVED, that the month of March shall be "Save Your Vision
Month."

COOPERATION WITH STATE AGENCIES RE MOTORISTS
VISION AND HIGHWAY SAFETY

WHEREAS, the American Optometric Association and the state
associations have acquired and accumulated so much data, material
and knowledge on the subject of motorists vision and its relation to
highway safety; now therefore be it

RESOLVED, that the American Optometric Association and the

various state associations continue to offer their cooperation to the
appropriate state agencies and make available to them their
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2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members Date: January 23, 2015
From: Mona Maggio Telephone: (916) 575-7170
Executive Officer

Subject: Agenda Item 9 — Board Member Handbook and Administrative Handbook
Proposed Edits

Action Requested

Board members are asked to review the proposed edits and make additional edits as needed. Staff asks
the board to approve the proposed edits. Mona Maggio, EO and Cyd Brandvein, Public Member reviewed
the Board Member Handbook and Administrative Handbook and have provided the edits before you.

Attachment
1. Board Member Handbook
2. Administrative Handbook
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Introduction:

The purpose of this handbook is to provide guidance to future and incumbent Board
Members regarding the general processes involved with their position on the Board of
Optometry (Board). As a Board Member, you are typically asked to create and review
policy and administrative changes, make disciplinary decisions, and preside over
regular and special meetings.

In addition to the Bagley-Keene Open Meeting Act and the attached Administrative
Procedures Manual, which provide public meeting laws, this handbook serves as a
referential guide to help you understand further meeting requirements and Board
procedures.

Mission Statement

To protect the health and safety of California consumers through licensing, education
and requlation of the practice of Optometry.

Vision Statement

To ensure excellent optometric dare for every Californian.

Values Statement

Consumer protection — We make effective and informed decisions in the best interest
and for the safety of Californians.

Inteqgrity — We are committed to honesty, ethical conduct, and responsibility.

Transparency — We hold ourselves accountable to the people of California. We operate
openly so that stakeholders can trust that we are fair and honest.

Professionalism — We ensure qualified, proficient, and skilled staff provides excellent
service to the State of California.

Excellence — We have a passion for quality and strive for continuous improvement of
our programs, services, and processes through employee empowerment and
professional development.
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_Getting Started as a Board Member

The following information serves to inform Board Members of mandatory training requirements
as well as the Board of Optometry’s (Board) essential functions. Newly appointed members are
also advised in this section on how to engage with Board staff and of their relationship with the
Executive Officer.
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Training Requirements

Within one year of assuming office, newly appointed members shall complete the following
training:
1. Board Member Orientation Training, which is provided by the Department of Consumer
Affairs
2. Ethics Orientation Training, EthiesTraining-Course which shall be completed within the
first 6 months of office
3. Conflict of Interest, Form 700
4. Sexual Harassment Prevention_Training, within the first six months of office

Additional training:
1. Members shall attend an ethics training course every two years

Upon assuming office, members will also receive a copy of the Bagley-Keene Open Meeting
Act, which lists public meeting laws that provide the guidelines for Board Meetings. The 2011
the current version of this Act can also be found at the following:

http://www.dca.ca.gov/publications/bagleykeene meetingact.pdf

Board Member Reference Documents

Board of Optometry’s Essential Functions

The Board's essential functions are comprised of licensing, examinations, legal-legislative and
regulatory, and enforcement. As such, the following provide a brief understanding of staff
procedures to uphold each function.

1. Licensing: Staff is responsible for such tasks as evaluating applications for initial
licensure, license renewals, providing certifications (a list of licenses and certifications
issued by the Board is found on page _ -see-page-16-this-list} issuing Fictitious Name
Permits, monitoring continuing education, and providing license verifications to
consumers and customer service to licensees accordingly.

2. Examinations: Staff regulates the law and licensing exams, which are necessary to
ensure proficiency to practice. Staff also develops examination procedures.

3. Legal -Leqislative and Requlatory: Administrative staff is responsible for implementing
administrative changes, primarily by revising or introducing regulations and statutes.

4. Enforcement: Staff is responsible for ensuring consumer protection predominantly by
processing consumer complaints, monitoring probationers, and providing customer
service to licensees and consumers by providing information related to Board law.

Interactions with Board Staff

Employees of the Board, with the exception of the Executive Officer, are civil service
employees. Their employment, pay, benefits, discipline, termination, and conditions of
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employment are governed by a myriad of civil service laws and regulations and often by
collective bargaining labor agreements. Because of this complexity, it is most appropriate that
the Board delegate all authority and responsibility for management of the civil service staff to the
Executive Officer. Board members shall not intervene or become involved in specific day-to-day
personnel transactions.

The Executive Officer
The Executive Officer serves at the pleasure of the Board Members as a whole. As such, your

role as a Board Member is to direct the Executive Officer to implement program administration,
budget, strategic planning, and coordination of meetings.

Meetings

All Healing Arts Boards under the Department of Consumer Affairs, including the Board of
Optometry, must meet in accordance with the provisions set forth by the Bagley-Keene Open
Meeting Act and-the Brown-Act—A copy of the Bagley-Keene Open Meeting Act sheuld- is be
provided to each newly appointed Board Member. (see web address on page 1).

For more information on Administrative Procedures, you may reference the attached
Administrative Procedure Manual.

Attendance at Board Meetings
The Board’s policy is such that Members attend each meeting of the Board. If a Member is

unable to attend, he or she must contact the Executive Officer and Board President and ask to
be excused from the meeting for a specific reason.

Quorum

In order to conduct a full Board Meeting, there needs to be a quorum of six board members.
Either having members in attendance or by teleconference, with proper notice, can accomplish
this.

General Rules of Conduct

The following rules of conduct are taken from the attached Administrative Procedures Manual to
detail expectations of your conduct as a Member. Be mindful that the Board is comprised of
both public and professional members with the intention that, together, you can protect the
public and regulate the profession of Optometry.

e Board members’ actions shall serve to uphold the principle that the Board'’s primary
mission is to protect the public.
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e Board members shall recognize the equal role and responsibilities of all Board members.

e Board members shall adequately prepare for Board responsibilities.

e Board members shall not speak or act for the Board without proper authorization.

e Board members shall maintain the confidentiality of non-public documents and
information.

e Board members shall act fairly, be nonpartisan, impartial and unbiased in their role of
protecting the public.

e Board members shall treat all applicants and licensees in a fair and impartial manner.

e Board members shall not use their positions on the Board for personal, familial or

financial gain.

Meeting Requirements

Pursuant to Government Code Section, 11121.9, the following are requirements for the various
meetings that you, as a Board Member, may attend.

Open Meeting Requirements:
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Regularly scheduled meetings generally occur throughout the year and address the usual
business of the Board. There are no restrictions on the purposes for which a regularly
scheduled meeting may be held.

The Board is required to give at least 10 calendar days for written notice of each Board Meeting
to be held.

The meeting notice must include the agenda, which may have a brief description of the item.
Note that no changes can be made to the agenda unless the notice is amended accordingly. If
this occurs, it must be posted for 10 calendar days prior to the meeting. More information about
notice requirements can be found in the Administrative Procedures Manual.

Committee Meeting Requirements:

Notice requirements are mandatory for committee meetings if the committee consists of three or
more persons. Those committees with fewer members do not need to submit meeting notices.

Should the committee post notice for a meeting, it must match the requirements for open
meetings wherein the notice must be posted on the Internet at least 10 calendar days prior to
the meeting and be provided to interested parties upon request.

Special Meeting Requirements:

Though the purposes and instructions for special meetings are found in Government Code
Section 11125.4, one such reason is in the instance that a 10-day notice period to the public
would impose a hardship to the Board. However, should this occur, the Board must provide
notice of the meeting to each member and those persons who have requested notice of board
meetings. This notice needs to specify the time, place and purpose of this special meeting.

At the commencement of this meeting, the Board must make a finding (in the open session) that
providing a 10-day notice of the meeting poses a substantial hardship or that immediate action
is required to protect public interest. This finding must then be adopted by two-thirds vote of
members present or by a unanimous vote if less than the two-thirds of members are present.
Failure to do so terminates the meeting.

Closed Session Requirements:

Closed Sessions may take place in the following instances:

Personnel matters (i.e. appointments, employment, performance evaluations, etc.)

To conduct administrative disciplinary proceedings

Examination matters, such as when the Board administers or approves an exam
Pending litigation

In response to confidential audit reports

When matters discussed would be an invasion of privacy if conducted in open session
As a response to a threat of criminal or terrorist activity against personnel, property,
buildings, facilities, or equipment.

NoosrwhE
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Should a closed session take place, the Board must disclose in the open meeting a general
statement about the closed session items (i.e. by mentioning it on the agenda). Additionally, all
closed sessions must take place in a regularly scheduled or special meeting.

All material discussed in closed sessions must remain confidential. When such a session takes
place, a staff person will be present to record and make available to members the discussion
topics and decisions made.

Making a Motion

A Board Member should make a motion to introduce a new piece of business or to propose a
decision or action. All motions must reflect the content of the meeting’s agenda — the Board
cannot act on business that is not listed on the agenda.

Upon making a motion, it is important to remember to speak slowly and clearly; bear in mind

that the motion is being recorded. Members who opt to second the motion must remember to
repeat the motion in question. Additionally, it is important to remember that once a motion has
been made, it is inappropriate to make a second motion until the initial one has been resolved.

The basic process of a motion is as follows:

1. An agenda item has been thoroughly discussed and reviewed. If it is a new piece of
business, see step 2.

A

The Board President opens a forum for a Member to make a motion to adopt or reject
the discussed item.

A Member makes a motion before the Board.
Another Member seconds this motion.

The Board President puts forth the motion to a vote.

S

If it is a voice vote, those in favor of the motions say “aye” and those opposed say “no”.
Members may also vote to “abstain”, meaning a non-vote or “recuse” meaning to
disqualify from participation in a decision on grounds such as prejudice or personal
involvement. Recusal is the proper response to a conflict of interest.

6.7. Upon completion of the voting, the President will announce the result of the vote
(e.g. “the ayes have it and the motion is adopted” or “the no’s have it and the
motion fails”).

The adjournment of each meeting is done via motion, seconded motion, and majority vote.
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Background Information of Various Board Processes

As a member, you may be asked to review material which you are not closely acquainted with.

Therefore, you may wish to reference the following guides to attain a comprehensive

understanding of items brought forth in Board Meetings.

This section provides a guide to the Legislative Process, Requlatory Process, Complaint and

Disciplinary Process, and the various licenses and certifications provided by the Board.

_Licenses and Certification Issued by the Board

The following chart provides an overview of the various licenses and certifications issued by the

board.

Nro ala N-O\ ViTa\VVla na \, a aValada

TYPE

DESCRIPTION

Authority

Optome

tric License (OPT)

License to practice optometry in California at
designated “principal place of practice.” May be
owner or an employee/independent contractor at
the location.

B&P 3040

Statems

nt of Licensure (SOL)

Required for every location where a licensee is

CCR 1506(d).

employed or works as an independent contractor in
addition to principal place of practice as designated

by OPT license.

Branch

Dffice License (BOL)

Required for each optometric practice owned by a

B&P 3077

licensed optometrist that is in addition to principal

place of practice as designated by OPT license.

Fictitiou

5 Name Permit (FNP)

Required if a fictitious name is used in conjunction

B&P 3078 and CCR 1518

with the practice of optometry.

Therapsd

utic Pharmaceutical

Agents

TPA) Certification

Required for optometrists who wish to treat patients

B&P 3041.3 and CCR 1568

with pharmaceutical agents as authorized by this
category. To become TPA certified, an optometrist
must meet one of seven category requirements.

Glaucor

ha Certification

Effective January 8, 2011. In order to be certified to

B&P 3041(f)(5) and CCR 1571

diagnose and treat Glaucoma, an optometrist must
already be TPA certified.

Lacrima|

Irrigation and Dilation

Effective January 1, 2011. To be certified to perform

B&P 3041(e)(6) and B&P 3041.3

Certificg

tion

these tasks, an optometrist must already be TPA
certified.
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Complaint and Disciplinary Process

Under the Department of Consumer Affairs, the California State Board of Optometry (Board)
conducts disciplinary proceedings in accordance with the Administrative Procedure Act,
Government Code Section 11370, and those sections that follow. The Board conducts
investigations and hearings pursuant to Government Code Sections 11180 through 11191.

Typically, the disciplinary process begins with a complaint case. Complaints can come to the
Board via consumers, optometrists, and other agencies. Under Business and Professions Code
800 et seq., civil judgments or settlement against a licensee that exceeds three thousand dollars
($3,000) must be reported to the Board by an insurer or licensee. These will result in an
enforcement investigation.

To begin an investigation, the Board’s enforcement staff determines jurisdiction over a complaint
case. If jurisdiction has been established, enforcement staff begins its investigation by requesting
permission to review the patient's medical file (if this is pertinent to the complaint) and notifies the
optometrist that a complaint has been made.

Enforcement staff determines if a violation of the Optometry Practice Act has occurred by verifying
facts to validate a complaint allegation. This is generally done by gathering statements, patient
records, billings, insurance claims, etc. The Board may also submit the case to the Division of
Investigation (DOI) for further investigation as DOI investigators are given authority of peace
officers by the Business and Professions Code while engaged in their duties. Therefore, these
investigators are authorized more investigative privileges than Board staff.

The Board may also seek the aid of an expert withess when the enforcement team needs an
expert opinion to determine if the licensee in question breached the standard of care.

If it is determined by enforcement staff, expert opinion, DOI, etc. that the subject’s acts constitute
a violation of law, the completed investigative report is submitted to the California Office of the
Attorney General. The assigned Deputy Attorney General will review the case to determine if the
evidence supports filing of an accusation against the subject for a violation of the law. Ifitis
determined appropriate, an accusation is prepared and served upon the subject and he or she is
given the opportunity to request a hearing to contest the charges.

Acts subject to disciplinary action — such as revocation, suspension, or probationary status of a
license — include but are not limited to:

e Unprofessional conduct;

¢ Gross negligence;

e Sexual misconduct;

¢ Conviction of a substantially related crime;

¢ Substance abuse; and

¢ Insurance fraud.

After the Board files an accusation, the case may be resolved by a stipulated settlement: a written

agreement between parties to which the person is charged admits to certain violations and agrees
that a particular disciplinary order may be imposed.
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Stipulations are subject to adoption by the Board. If a stipulated settlement cannot be negotiated,
the Board holds a hearing before an Administrative Law Judge of the Office of Administrative
Hearings. The hearing may last anywhere from one day to several months, depending on the
complexity of the case and the defense. During the hearing, both sides may call expert withesses
to support their views. After both sides have argued their case, the judge issues a proposed
decision. This written proposal is submitted to the Board for adoption as its decision in the matter.

If the Board does not adopt the proposed decision, Board members obtain a transcript of the
hearing, review the decision and decide the matter based upon the administrative record. If
dissatisfied with the Board’s decision, the respondent may petition for reconsideration or he or she
may contest it by filing a writ of mandate in the appropriate superior court.

Reviewing Disciplinary Decisions

asked to make a d|SC|pI|nary deC|S|on based on a hearing that has taken place Wlth an
Admlnlstratlve LaW Judge

Deciding to Adopt or Non-adopt a Proposed Decision

Upon being presented with a proposed disciplinary decision from an Administrative Law Judge
(ALJ), you, as a Board Member, are asked to either adopt or non-adopt the action. Accordingly,
consider the following when making your decision:

A. Factors for adopting an ALJ’s proposed decision:

1. The summary of the evidence supports the findings of fact, and the findings
support the conclusions of law.

The law and standards of practice are interpreted correctly.

In those cases in which witness credibility is crucial to the decision, the findings
of fact include a determination based substantially on a witness’ credibility, and
the determination identifies specific evidence of the observed demeanor,
manner, or attitude of the witness that supports the credibility determination.

4. The penalty fits within the disciplinary guidelines or any deviation from those
guidelines has been adequately explained.

5. If probation is granted, the terms and conditions of probation provide the
necessary public protection.

6. The costs of proceeding with non-adoption far exceed the severity of the offense
and the probability is high that respondent will be successful.

B. Factors for non-adopting an ALJ's proposed decision:
1. The proposed decision reflects the ALJ clearly abused his/her discretion.

2. The ALJ made an error in applying the relevant standard of practice for the
issues in controversy at the hearing.
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3. The witness’s credibility is crucial to the decision and the findings of fact include
a determination based substantially on a witness’ credibility; but, the
determination does not identify specific evidence of the observed demeanor,
manner, or attitude, of the witness that supports the credibility determination.

The ALJ made an error in interpreting the licensing law and/or regulations.

The ALJ made correct conclusions of law and properly applied the standards of
practice but the penalty is substantially less than is appropriate to protect the
public.

Reviewing the Record and Preparing to Discuss and Render a Decision after Non-
adoption

Should you, as a Member, choose to non-adopt a proposed decision by the administrative law
judge (ALJ), he or she must review the factual and legal findings to render a determination. The
following suggestions are intended to assist in reviewing the case record:

A. Reviewing the Administrative Record

1. The Accusation:

¢ Make note of the code sections charged and brief description of the
sections (e.g. B&P 3110(b) — gross negligence; B&P 3110 (d) —
incompetence).

¢ Read the facts that are alleged as they stand to prove or disprove the
code violations. The burden to prove the violations by “clear and
convincing evidence to a reasonable certainty” rests on the Board.

2. The Proposed Decision:

¢ Factual Findings. Review the factual findings and determine if they and/or
testimony prove violations. Note that expert testimony may be necessary
to prove the violations.

¢ Legal conclusions (determination of issues). Determine if any proven
facts constitute a violation of the code section.

e Order. Review the order and determine if the penalty is appropriate per
the violations found and if it is consistent with the Disciplinary Guidelines.
If not, determine if there is a basis for which the record deviated from the
guidelines.

3. The Transcript

o Sufficiency of the Evidence. You must determine if the evidence
introduced is clear and convincing to a reasonable certainty to prove
each factual allegation.

o Lay Witnesses. You must determine if the testimony provided by
witnesses prove factual allegations. In doing so, bear in mind the ALJ’s
credibility findings.
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o Expert Withesses. Which expert’s testimony was given the most weight
by the ALJ? If you do not agree with the ALJ's findings, you must
determine which evidence in the record supports your own conclusion.

B. Preparing for an Oral Argument Hearing
1. Review written arguments and determine if the burden of proof has been met.

e The Deputy Attorney General’s (DAG) argument will contend the facts
are clearly proven and constitute a violation of the law.

e The Respondent’s argument will likely focus on the weaknesses of the
Board’s case and strength of the Respondent’s case. It will force you to
answer if (a) facts are proven, (b) the law was violated, and (c) the
penalty is appropriate.

2. Review the proposed decision

¢ Note in the proposed decision where you agree and disagree with the
ALJ in regards to factual findings, the legal conclusion, and proposed
penalty. Also note the specific evidential findings which support your own
conclusions.

3. Summary and Conclusion

e Remember, that if you maintain your focus on the code sections alleged
to have been violated and the facts that were alleged to have occurred,
your decision should be made more easily and this will help your decision
withstand judicial scrutiny.

Overview of California’s Legislative Process
For a graphic overview of California’s legislative process, see the attached diagram on page 16.

The California State Legislature consists of two houses: the Senate and the Assembly. The
Senate has 40 members and the Assembly has 80 members.

All legislation begins as an idea or concept. Should the Board take an idea to legislation, it will
act as its sponsor.

Next, in order to move the idea toward legislation the Board must attain a Senator or Assembly
Member to author it as a bill. Once a legislator has established himself or herself as an author,
he or she will proceed to the Legislative Council where a bill is drafted; it is then returned to the
legislator for introduction in a house (if a Senator authors a bill, it will be introduced to the
Senate; if an Assembly Member authors a bill, it will be introduced to the Assembly). This
house is called the House of Origin.

Once a bill is introduced on the floor of its house, it is sent to the office of State Printing. At this
time, it may not be acted upon until 30 days after the date which it was introduced. After the
allotted time has lapsed, the bill moves to the Rules Committee of its house to be assigned to a
corresponding Policy Committee for hearing.
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During committee hearing, the author presents his or her bill to the committee and witnesses
provide testimony in support or opposition of the bill. At this time, amendments may be
proposed and/or taken. Bills can be amended multiple times. Additionally, during these
hearings, a Board representative (Board Chair, Executive Officer, and/or staffer) may be called
upon to testify in favor of the bill.

Following these proceedings, the committee votes to pass the bill, pass it as amended, or
defeat it. A bill is passed in committee by a majority vote.

If the bill is passed by committee, it returns to the floor of its House of Origin and is read a
second time. Next, the bill is placed on Third Reading and is eligible for consideration by the full
house in a floor vote. Bill analyses are prepared prior to this reading. During the third reading,
the author explains the bill and members discuss and cast their vote. Bills that require
appropriation or, that take effect immediately, generally require 27 votes in the Senate and 41
votes in the Assembly to be passed. Other bills require majority vote. If a bill is defeated, its
author may seek reconsiderations and another vote.

Once a bill has been approved by the House of Origin, it is submitted to the second house
where the aforementioned process is repeated. Here, if an agreement is not reached, the bill
dies or is sent to a two-house committee where members can come to a compromise.
However, if an agreement is made, the bill is returned to both houses as a conference report to
be voted upon.

Should both houses approve a bill, it proceeds to the governor who can either sign the bill to
law, allow it to become law without signature, or veto it. If the legislation is in session, the
governor must act within 12 days; otherwise, he has 30 days to do so. A two-thirds vote from
both houses can override the governor’s decision to veto a hill.

Bills that are passed by the legislature and approved by the governor are assigned a chapter
number by the Secretary of State. Chaptered bills typically become part of the California Codes
and the Board may enforce it as statute once it becomes effective. Most bills are effective on
the first day of January the following year; however, matters of urgency take effect immediately.

Positions on Legislation

As a regulatory body, the Board can issue its own legislative proposals or take a position on a
current piece of legislation.

At Board Meetings, staff may present current legislation that is of potential interest to the Board,
and/or which may directly impact the Board and the practice of optometry. When the Board
attains research on legislation, it can take a position on the matter.
Possible positions include:

Neutral: If a bill poses no problems or concerns to the Board, or its provisions fall

outside of the Board'’s jurisdiction, the Board may opt to remain neutral. Should the
Board take this stance, it cannot testify against the bill.
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Neutral if Amended: The Board may take this position if there are minor problems with
the bill but, providing they are amended, the intent of the legislation does not impede
with Board processes.

Support: This position may be taken if the Board supports the legislation and has no
recommended changes.

Support if Amended: This position may be taken if the Board has amendments and if
accepted, the Board will support the leqgislation.

Oppose: The Board may opt to oppose a bill if it negatively impacts consumers or is
against the Board’s own objectives.

Oppose Unless Amended: The Board may take this position unless the objectionable
language is removed. This is a more common and substantive stance than Neutral if
Amended.

California State Board of Optometry Board Member Handbook
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Overview of Regulations

Regulations are administratively enforceable. They, along with statutes, govern the Board and
comprise the Board's Practice Act. Succinctly, regulations interpret or make specific laws that
are enforced or administered by the Board.

Should the Board wish to implement an administrative change, it may do so via statute or
regulation. There are pros and cons to each of these routes. However, should the Board
decide to implement a regulatory (also referred to as rulemaking) change or introduce a new
regulation, it must follow direct procedures.

In order to prepare a rulemaking action, the Board is required to: (1) express terms of proposed
regulation (the proposed text), (2) determine fiscal impact, (3) create a statement of reasons for
that regulation, and (4) post notice of proposed rulemaking.

The issuance of a notice of proposed regulation initiates a rule making action. To do this, the
Board creates a notice to be published in the California Regulatory Notice Register and mailed
to interested parties. It must also post the notice, proposed text, and statement of reasons for
the rulemaking action on its website.

Once the notice has been posted, the Administrative Procedures Act (APA) requires a 45-day
comment period from interested parties before the Board may proceed further with the proposed
regulation. During this time the Board can also decide if it wants to hold a public hearing to
discuss the proposed rulemaking action. However, if it opts against this, but an interested
person requests a hearing at least 15 days prior to the end of the written comment period, the
Board must offer notice of and hold a public hearing to satisfy public request.

Following the initial comment period, the Board will often decide to revise its proposal. If it
chooses to do so, APA procedures require that the agency assess each change and categorize
them as (a) non-substantial, (b) substantial and sufficiently related, or (c) substantial and not
sufficiently related. Any change that has been categorized as substantial and sufficiently
related must be available for public comment for at least 15 days before the change is adopted
in the proposal. All comments must then be considered by the Board.

Additionally, if the Board cites new material that has not been available to the public while
revising the proposal, these new references must be presented to the public for 15 days.

The Board is also responsible for summarizing and responding on record to public comments
submitted during each allotted period. These are to be included as part of the final statement of
reasons. By doing so, the agency demonstrates that it has understood and considered all
relevant material presented to it before adopting, amending, or repealing a regulation.

After the Board has fulfilled this process, it must adopt a final version of the proposed
rulemaking decision. Once this has been accomplished, the rulemaking action must be
submitted to the Office of Administrative Law (OAL) for review within a year from the date which
the notice was published. OAL has 30 days to review the action.

During its review, OAL must determine if the rulemaking action satisfies the standards set forth

by APA. These standards are: necessity, authority, consistency, clarity, non-duplication, and
reference. It must also have satisfied all procedural requirements governed by the APA.
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If OAL deems that the rulemaking action satisfies the aforementioned standards, it files the
regulation with the Secretary of State and it is generally effective within 30 days. The regulation
is also printed in the California Code of Regulations.

If OAL, however, determines that the action does not satisfy these standards, it returns the
regulation to the Board, which can revise the text, post notice of change for another comment

period, and, finally, resubmit the proposed regulation to OAL for review; or, the Board may
appeal to the governor.

Diagrams on pages 13 and 14 provide graphical overview of the rulemaking process.
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Chapter 1. Introduction

Overview

The California State Board of Optometry (hereafter Board) was created by the California
Legislature in 1913 under the Department of Professional and Vocational Standards to
safeguard the public’s health, safety, and welfare. In 1923, the Board promulgated the first
rules for the practice of optometry and the State Legislature first required all applicants for
licensure to be graduates of an accredited school or colleges of optometry. The Board is
responsible for accrediting these schools. To assure competent and ethical practitioners and
protect the public from harm, no person may engage in the practice of optometry in California
unless he or she possesses a valid and unrevoked license from the Board.

Today, the Board is one of the boards, bureaus, commissions, and committees within the
Department of Consumer Affairs (DCA), part of the State and Consumer Services Agency under
the aegis of the Governor. DCA is responsible for consumer protection and representation
through the regulation of licensed professions and the provision of consumer services. While
the DCA provides administrative oversight and support services, the Board has policy autonomy
and sets its own policies, procedures, and initiates its own regulations.

Protection of the public shall be the highest priority for the Board in exercising its licensing,
regulatory and disciplinary functions. Whenever the protection of the public is inconsistent with
other interests sought to be promoted, the protection of the public shall be paramount (Business
and Professions Code (BPC) Section 3010.1).

The Board consists of eleven members, five of whom shall be public members and six are
professional members (licensed optometrists of the State of California actually engaged in the
practice of optometry at the time of appointment or faculty members of a school or college of
optometry). No more than two faculty members may be on the Board at any one time and they
may not serve as public members. No member of the Board shall have a financial interest in
any purchase or contract under Board purview nor shall he/she have financial interest in the
sale of any property or optical supplies to any prospective candidate for examination before the
Board. The public members shall not be licensees of the Board or of any other Healing Arts
Board. The Governor appoints three public members and the six professional members. The
Senate Rules Committee and the Speaker of the Assembly each appoint one public member.
Board members may serve up to two, four-year terms. Board members are paid $100 for each
day actually spent in the discharge of official duties and are reimbursed travel expenses.

Board Responsibilities

With approximately 7,500 practicing optometrists and 500 optometric corporations, the largest
population of optometrists in the United States, the Board is charged with the following duties
and responsibilities:

e Accrediting the schools and colleges providing optometric education.

e Establishing educational requirements for admission to the examination for certificates
of registration as California licensed optometrists.
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e Establishing examination requirements to ensure the competence of individuals
licensed to practice optometry in California and administering the examination.

e Setting and enforcing standards for continued competency of existing licensees.

e Establishing educational and examination requirements for licensed optometrists
seeking certification to use and prescribe authorized pharmaceutical agents.

e |ssuing certification to diagnose and treat glaucoma for patients over the age of 18.

e Licensing branch offices and issuing fictitious name permits.

[0}

Effective January 1, 2007, the Board of Optometry no longer registers
Optometric Corporations. However, the Board has maintained the authority to
regulate those in existence.

e Promulgating regulations governing:

o

[0}

[0}

Procedures of the Board
Admission of applicants for examination for licensure as optometrists

Minimum standards governing the optometric services offered or performed, the
equipment, or the sanitary conditions

¢ Providing for redress of grievances against licensees by investigating allegations of
substance and patient abuse, unprofessional conduct, incompetence, fraudulent action,
or unlawful activity.

e Instituting disciplinary action for violations of laws and regulations governing the practice
of optometry when warranted.

This procedures manual is provided to Board members as a ready reference of important laws,
regulations, DCA policies, and Board policies in order to guide the actions of the Board
members and ensure Board effectiveness and efficiency.

Definitions
ALJ

AOA

APA

BPC

CLEAR
COA

DCA

Administrative Law Judge.

American Optometric Association

Administrative Procedure Act

Business and Professions Code

Council on Licensure Enforcement and Regulations
California Optometric Association

Department of Consumer Affairs
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EO Executive Officer

OAH Office of Administrative Hearings. This state agency provides neutral judges to
preside over administrative cases.

OAL Office of Administrative Law. This state agency reviews regulation changes for
compliance with the process and standards set out in law and either approves or
disapproves those regulation changes.

Regulation A standard that implements, interprets, or makes specific a statute enacted by a
state agency. It is enforceable the same way as a statute.

SAM State Administrative Manual
Statute A law passed by the legislature.

Stipulation A form of plea bargaining in which a disciplinary case is settled by negotiated
agreement prior to hearing.

President Where the term “President” is used in this manual, it will be assumed to include
“his or her designee”

Comment [D1]: Match to page 2 — 3 Board

General Rules of Conduct { men
Handboo
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e Board members shall recognize the equal role and responsibilities of all Board
Members..

e Board members shall adequately prepare for Board responsibilities.

e Board members shall not speak or act for the Board without proper authorization. numbering, Tab stops: Not at 0.5" + 0.56

Formatted: List Paragraph, No bullets or

* ‘{ Formatted: List Paragraph, No bullets or
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e Board members shall maintain the confidentiality of non-public documents and
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information.

the public B { Formatted: Indent: Left: 0"

e Board members shall treat all applicants and licensees in a fair and impartial manner.

Ny — ‘{ Formatted: List Paragraph, No bullets or

e Board members shall not use their positions on the Board for personal, familial or numbering, Tab stops: Not at 0.5" + 0.56

financial gain.
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numbering, Tab stops: Not at 0.5" + 0.56"
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Chapter 2. Board Meeting Procedures

Frequency of Meetings
(BPC Section 3017)
The Board shall hold regular meetings every calendar quarter.

Special meetings of the Board may be held upon request of a majority of the members of the
Board or upon the call of the President.

Six members constitute a quorum at a Board meeting.

Notice of each meeting and the time and place thereof shall be given to each member in the
manner provided by the Bagley-Keene Open Meeting Act.

Board Meeting Attendance at Board Meetings

(Board Policy)

Board members shall attend each meeting of the Board. If a member is unable to attend, he or
she must contact the Executive Officer and ask to be excused from the meeting for a specific
reason.

Public Attendance at Board Meetings

(Government Code Section 11120 et seq.)

Meetings are subject to all provisions of the Bagley-Keene Open Meeting Act. This act governs
meetings of the state regulatory boards and meeting of committees of those boards where the
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committee consists of more than two members. It specifies meeting notice and agenda
requirements and prohibits discussing or taking action on matters not included in the agenda.

The Bagley-Keene act stipulates that the Board is to provide adequate notice of meetings to be
held to the public as well as provide an opportunity for public comment. The meeting is to be
conducted in an open session, except where closed session is specifically noted.

If the agenda contains matters that are appropriate for closed session, the agenda shall cite the
particular statutory section and subdivision authorizing the closed session.

Closed Sessions at Board Meetings
(Government Code Section 11126 et seq.)

A Board may meet in a closed session to discuss: personnel matters (appointments,
employment, evaluation of performances, etc.); examination matters wherein the Board
prepares, approves, grades, or administers examinations; matters which would constitute an
invasion of privacy if discussed in an open session; administrative disciplinary matters; pending
litigation; as a response to confidential final draft audit report; and, as a response to threat of
criminal or terrorist activity against the personnel, property, buildings, facilities, or equipment.

Closed Session Procedural Requirements

(Government Code Section 11126 et seq.)

The Board shall disclose in the open meeting a generalization of the items to be discussed in a
closed session. This can be accomplished by those items on the agenda as a closed session
item.

All closed sessions must be held during a regular or special meeting (section 11128). A staff
person shall be designated to attend the closed session and record the discussion topics and
decisions made, which will be available only to members.

All information discussed in the closed session is confidential and must not be disclosed to
outside parties.

Quorum

(BPC Section 3010.1)

Six of the members of the Board constitute a quorum of the Board for the transaction of
business. The concurrence of a majority of those members of the Board present and voting at a

meeting duly held at which a quorum is present shall be necessary to constitute an act or
decision of the Board.

Agenda Items

California State Board of Optometry Administrative Procedure Manual 5
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(Board Policy and Government Code Section 11125 et seq.)

Any Board member may submit items for a Board meeting agenda to the Exeeutive-Officer15
Board President 30 days prior to the meeting. Members may also recommend agenda items
during the meeting under Suggestions for Future Agenda ltems. A motion and vote may be
taken but is not necessary. The Board President will confer with the Executive Officer and
Legal Counsel regarding the issues.

Staff maintains a list of items to research and bring back to a future Board meeting. Staff may
recommend the issue be referred to a Committee first to be vetted. Prior to items being placed
on the agenda, staff conducts research to determine if an item is appropriate for Board
discussion. This research starts with identifying how the item meets our mandate to protect the
health and safety of California consumers. In addition, staff researches potential benefits to the
State, identifies the current professional trends and what other states are doing. For items
requiring legislative and/or requlatory changes, staff identifies potential political concerns by
anticipating who would be in support of or in opposition to the bill/rulemaking and whether or not
the opposition (if any) would be open to negotiation.

No item shall be added to the agenda subsequent to the provision of the meeting notice.
However, an agenda item may be amended and then posted on the Internet at least 10
calendar days prior to the meeting.

Items not included on the agenda may not be discussed.

Notice of Meetings

(Government Code Section 11120 et seq.)

According to the Opening Meeting Act, meeting notices (including agenda for Board meetings)
shall be sent to persons on the Board’s mailing list at least 10 calendar days in advance. The
notice shall include a staff person’s name, work address, and work telephone number so that he
or she can provide information prior to the meeting.

Notice of Meetings to be Posted on the Internet

(Government Code Section 11125 et seq.)

Notice shall be given and also made available on the Internet at least 10 calendar days in
advance of the meeting and shall include the name, address, and telephone number of any
person who can provide information prior to the meeting. However, it need not include a list of

witnesses expected to appear at the meeting.

Written notices shall include the address of the Internet site where notices required by this
article are available.
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Special Meetings
(Government Code Section 11125 et seq.)

A special meeting may be held where compliance with a 10-day meeting notice would impose a
hardship or when an immediate action would be required to protect the public interest.

Notice for a special meeting must be posted on the Internet at least 48 hours prior to the
meeting. Upon commencement, the Board must state the specific facts which necessitate
special meeting as a finding. This finding must be adopted by a two-thirds vote; failure to adopt
the finding terminates the meeting.

Record of Meetings

(Board Policy)

The minutes are a summary, not a transcript, of each Board meeting. They shall be prepared
by Board staff and submitted for review by Board members before the next Board meeting.
Board minutes shall be approved at the next scheduled meeting of the Board. When approved,
the minutes shall serve as the official record of the meeting.

Tape Recording

(Board Policy)

The meetings may be tape-recorded if determined necessary for staff purposes. Tape
recordings may be disposed of upon Board approval of the minutes.

Meeting by Teleconferencing

(Government Code Section 11123 et seq.)

Board Meetings held by a teleconference must comply with requirements applicable to all
meetings.

The portion of the meeting that is open session must be made audible to the public present at
the location specified in the meeting notice. Each teleconference meeting location must be
identified in the meeting notice and agenda.

All votes taken during this meeting shall be by roll-call.

Use of Electronic Devices During Meetings

Bagley-Keene Act
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Members should not text or email each other during an open meeting on any matter within the
Board’s jurisdiction.

Use of electronic devices including laptops during the meetings are solely to access the Board
meeting materials that are in electronic format.

Meeting Rules
(Board Policy)
The Board will use Robert’s Rules of Order, to the extent that it does not conflict with state law

(e.g., Bagley-Keene Open Meeting Act), as a guide when conducting the meetings.

Chapter 3. Travel & Salary Policies & Procedures

Travel Approval

(DCA Memorandum 96-01)

Board members shall have Board President approval for travel except for regularly scheduled
Board and committee meetings to which the Board member is assigned.

Travel Arrangements

(Board Policy)

Board members should attempt to make their own travel arrangements and are encouraged to
coordinate with the Executive Officer's Assistant on lodging accommodations.

Out-of-State Travel

(State Administrative Manual Section 700 et seq.)

For out-of-state travel, Board members will be reimbursed for actual lodging expenses,
supported by vouchers, and will be reimbursed for meal and supplemental expenses. Out-of-
state travel for all persons representing the state of California is controlled and must be
approved by the Governor's Office.

Travel Claims

(State Administrative Manual Section 700 et seq. and DCA Travel Guidelines)

Rules governing reimbursement of travel expenses for Board members are the same as for
management-level state staff. All expenses shall be claimed on the appropriate travel expense
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claim forms. The Executive Officer's Assistant maintains these forms and completes them as
needed. It is advisable for Board members to submit their travel expense forms immediately
after returning from a trip and not later than two weeks following the trip.

In order for the expenses to be reimbursed, Board members shall follow the procedures
contained in DCA Departmental Memoranda which are periodically disseminated by the Director
and are provided to Board members.

Salary Per Diem
(BPC Section 103)

Compensation in the form of salary per diem and reimbursement of travel and other related
expenses for Board members is regulated by BPC Section 103.

In relevant part, this section provides for the payment of salary per diem for Board members “for
each day actually spent in the discharge of official duties,” and provides that the Board member

“shall be reimbursed for traveling and other expenses necessarily incurred in the performance of
official duties.”

(Board Policy)

Accordingly, the following general guidelines shall be adhered to in the payment of salary per
diem or reimbursement for travel:

1. No salary per diem or reimbursement for travel-related expenses shall be paid to Board
members except for attendance at official Board or committee meetings, unless a
substantial official service is performed by the Board member. Attendance at
gatherings, events, hearings, conferences or meetings other than official Board or
committee meetings in which a substantial official service is performed shall be
approved in advance by the Board President. The Executive Officer shall be notified of
the event and approval shall be obtained from the Board President prior to the Board
member’s attendance.

2. The term “day actually spent in the discharge of official duties” shall mean such time as
is expended from the commencement of a Board meeting or committee meeting to the
conclusion of that meeting. Where it is necessary for a Board member to leave early
from a meeting, the Board President shall determine if the member has provided a
substantial service during the meeting and, if so, shall authorize payment of salary per
diem and reimbursement for travel-related expenses.

For Board-specified work, Board members will be compensated for actual time spent performing
work authorized by the Board President. That work includes, but is not limited to, authorized
attendance at other gatherings, events, meetings, hearings, or conferences, and AOA or
CLEAR committee work. That work does not include preparation time for Board or committee
meetings. Board members cannot claim salary per diem for time spent traveling to and from a
Board or committee meeting.
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Chapter 4. Selection of Officers & Committees

Officers of the Board
(BPC Section 3014)

The Board shall elect from its members a President, Vice-President, and a Secretary to hold
office for one year or until their successors are duly elected and qualified.

Election of Officers
(Board Policy)

The Board elects the officers at the last meeting of the fiscal year. Officers serve a term of one-
year beginning July 1 of the next fiscal year. All officers may be elected on one motion or ballot
as a slate of officers unless more than one Board member is running per office. An officer may
be re-elected and serve for more than one term.

Officer Vacancies
(Board Policy)

If an office becomes vacant during the year, an election shall be held at the next meeting. If the
office of the President becomes vacant, the Vice President shall assume the office of the
President until the election for President is held. Elected officers shall then serve the remainder
of the term.

Roles and Responsibilities of Board Officers
(Board Policy)
President

e Board Business: Conducts the board’s business in a professional manner and with
appropriate transparency, adhering to the highest ethical standards. Applies Roberts Rules
of Order and Bagley Keene Act during all Board Meetings.

e Board Vote: Conducts roll call vote

e Board Affairs: Ensures that board matters are handled properly, including preparation of
pre-meeting materials, committee functioning and orientation of new board members.

e Governance: Ensures the prevalence of Board governance policies and practices, acting as
a representative of the Board as a whole.

e Board Meeting Agendas: Develops agendas for meetings with the Executive Officer and
Legal Counsel. Presides at Board meetings.
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e Executive Officer: Working with the State of California Department of Consumer Affairs,
may establish search and selection committee (usually acts as chair) for hiring an Executive
Officer. Convenes board discussions on evaluating the Executive Officer each fiscal year.

e Board Committees: Seeks volunteers for committees and coordinates individual Board
Member assignments. Makes sure each committee has a chairperson, and stays in touch
with chairpersons to be sure that their work is carried out.

e Yearly Elections: Solicits nominees not less than 45 days prior to open elections at Board
Meeting.

e Community and Professional Representation: Represents the Board in the community
on behalf of the organization (as does the Executive Officer and Public Outreach
Committee).

Vice President

» Board Business: In the Absence of the Board President, the Vice President will
performs the duties and responsibilities of the President. erferms-Board-President
bilit X lable.
e Board Member On-Boarding: Welcomes new members to the Board. Is available to
answer questions, and understand role and responsibilities. May participate in on-boarding
meeting with staff and new members.

Secretary

e Calls Roll to Establish Quorum

e Board Motions: Restates the motion prior to discussion.
e Board Business: Reviews draft minutes for accuracy.

e Board Minutes: Ensures accuracy and availability, including but not limited to date, time
and location of meeting; list of those present and absent; list of items discussed; list of
reports presented; and text of motions presented and description of their disposition. Staff
drafts minutes using recording, webcast and staff notes, will submit draft minutes to
Secretary for his/her review. Submits various reports to the Board as required.

e Yearly Elections: Prepares template for nominee statements and oversees the compilation
of statements for inclusion in Board Meeting Materials.

e Board Documents: References documents e.g. Board Member Handbook, Law Book,
Bagley Keene.

Committee Appointments

(Board Policy)

The President shall establish committees, whether standing or special, as necessary. The
composition of the committees and the appointment of the members shall be determined by the

Board President in consultation with the Vice President, Secretary and the Executive Officer.
Appointment of non-Board members to a committee is subject to the approval of the Board.
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Attendance of Committee Meetings
(Government Code Section 11122.5 (c)(6))

(a) As used in this article, "meeting" includes any congregation of a majority of the members of
a state body at the same time and place to hear, discuss, or deliberate upon any item that is
within the subject matter jurisdiction of the state body to which it pertains.

(b) Except as authorized pursuant to Section 11123, any use of direct communication,
personal intermediaries, or technological devices that is employed by a majority of the members
of the state body to develop a collective concurrence as to action to be taken on an item by the
members of the state body is prohibited.

(c) The prohibitions of this article do not apply to any of the following:

(1) Individual contacts or conversations between a member of a state body and any other
person.

(2) The attendance of a majority of the members of a state body at a conference or similar
gathering open to the public that involves a discussion of issues of general interest to the public
or to public agencies of the type represented by the state body, provided that a majority of the
members do not discuss among themselves, other than as part of the scheduled program,
business of a specified nature that is within the subject matter jurisdiction of the state body. This
paragraph is not intended to allow members of the public free admission to a conference or
similar gathering at which the organizers have required other participants or registrants to pay
fees or charges as a condition of attendance.

(3) The attendance of a majority of the members of a state body at an open and publicized
meeting organized to address a topic of state concern by a person or organization other than
the state body, provided that a majority of the members do not discuss among themselves,
other than as part of the scheduled program, business of a specific nature that is within the
subject matter jurisdiction of the state body.

(4) The attendance of a majority of the members of a state body at an open and noticed
meeting of another state body or of a legislative body of a local agency as defined by Section
54951, provided that a majority of the members do not discuss among themselves, other than
as part of the scheduled meeting, business of a specific nature that is within the subject matter
jurisdiction of the other state body.

(5) The attendance of a majority of the members of a state body at a purely social or
ceremonial occasion, provided that a majority of the members do not discuss among
themselves business of a specific nature that is within the subject matter jurisdiction of the state
body.

(6) The attendance of a majority of the members of a state body at an open and noticed

meeting of a standing committee of that body, provided that the members of the state body who
are not members of the standing committee attend only as observers.
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Chapter 5. Board Administration and Staff

Appointment of Executive Officer
(BPC Section 3027)

The Board shall employ an Executive Officer and other necessary assistance in the carrying out
of the provisions of the BPC, Chapter 7.

The executive officer shall perform the duties delegated by the Board and shall be responsible
to it for the accomplishment of those duties. The executive officer shall not be a member of the
Board. With the approval of the Director of Finance, the Board shall fix the salary of the
Executive Officer. The Executive Officer shall be entitled to traveling and other necessary
expenses in the performance of his duties.

Board Administration

(DCA Reference Manual)

Board Members should be concerned primarily with formulating decisions on Board policies
rather than decisions concerning the means for carrying out a specific course of action. It is
inappropriate for Board Members to become involved in the details of program delivery.
Strategies for the day-to-day management of programs, operations and staff shall be the
responsibility of the Executive Officer. Board members should not interfere with day-to-day
operations, which are under the authority of the Executive Officer.

Legal Counsel

The Board’s legal counsel acts represents the Board for litigation and accordingly for services
rendered by the Office of the Attorney General. The Board’s legal counsel provides “in-house”
counsel.

Board Budget

(Board Policy)

The Secretary shall serve as the Board’s budget liaison with staff and shall assist staff in the
monitoring and reporting of the budget to the Board. Staff will conduct an annual budget
briefing with the Board with the assistance of the Secretary.

The Executive Officer or the Executive Officer's designee will attend and testify at legislative

budget hearings and shall communicate al budget issues to the Administration and Legislation.

Press Releases
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(Board Policy)

The Executive Officer may issue press releases with the approval of the Board President.

Strategic Planning

(Board Policy)

The Executive Committee shall have overall responsibility for the Board's strategic planning
process. The Vice President shall serve as the Board’s strategic planning liaison with staff and
shall assist staff in the monitoring and reporting of the strategic plan to the Board. The Board

will conduct an annual strategic planning session and may utilize a facilitator to conduct the
strategic planning process.

Legislation

(Board Policy)

In the event time constraints preclude Board action, the Board delegates to the Executive
Officer and the Board President the authority to take action on legislation that would affect the
practice of optometry or responsibilities of the Board. The Board shall be notified of such action
as soon as possible.

Communication with Other Organizations & Individuals

(Board Policy)

Any and all representations of the Board or Board policy must be made by the Executive Officer
or Board President, unless approved otherwise. All correspondence shall be issued on the
Board’s standard letterhead and will be created and disseminated by the Executive Officer's
Office.

Executive Officer Evaluation

(Board Policy)

Board members shall evaluate the performance of the Executive Officer on an annual basis.

Board Staff
(DCA Reference Manual)
Employees of the Board, with the exception of the Executive Officer, are civil service

employees. Their employment, pay, benefits, discipline, termination, and conditions of
employment are governed by a myriad of civil service laws and regulations and often by
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collective bargaining labor agreements. Because of this complexity, it is most appropriate that
the Board delegate all authority and responsibility for management of the civil service staff to the
Executive Officer. Board members shall not intervene or become involved in specific day-today
personnel transactions.

Business Cards

(Board Policy)

Business cards will be provided to each Board member with the Board’s name, address,
telephone and fax number, and website address. A Board member’s business address,

telephone and fax number, and email address may be listed on the card at the member’s
request.

Chapter 6. Other Policies & Procedures

Board Member Orientation

(BPC section 453)

Newly appointed members shall complete a training and orientation program provided by DCA
within one year of assuming office. This one-day class will discuss board member obligations
and responsibilities.

Materials Provided to Incoming Board Members

(Government Code section 11121.9)

A copy of the Bagley-Keene Act must be provided to each new member upon his or her
appointment.

Board Member Ethics Training

(Government Code section 12950.1)

Newly appointed board members shall attend an ethics training course within six months of
assuming office and every two years thereafter.

Pursuant to Government Code section 12950.1, each member shall attend at least two hours of
interactive training covering sexual harassment prevention within six months of his or her
appointment.

Board Member Disciplinary Actions
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(Board Policy)

The Board may censure a member if, after a hearing before the Board, the Board determines
that the member has acted in an inappropriate manner. The President of the Board shall sit as
chair of the hearing unless the censure involves the President’s own actions, in which case the
Vice President of the Board shall sit as chair. In accordance with the Public Meetings Act, the
censure hearing shall be conducted in open session.

Removal of Board Members
(BPC Sections 106 and 106.5)

The Governor has the power to remove from office at any time any member of any Board
appointed by him or her for continued neglect of duties required by law or for incompetence or
unprofessional or dishonorable conduct. The Governor may also remove from office a Board
member who directly or indirectly discloses examination questions to an applicant for
examination for licensure.

Resignation of Board Members
(Government Code Section 1750)

In the event that it becomes necessary for a Board member to resign, a letter shall be sent to
the appropriate appointing authority (Governor, Senate Rules Committee, or Speaker of the
Assembly) with the effective date of the resignation. State law requires written notification. A
copy of this letter shall also be sent to the director of DCA, the Board President, and the
Executive Officer.

Conflict of Interest

(Government Code Section 87100)

No Board member may make, participate in making, or in any way attempt to use his or her
official position to influence a governmental decision in which he or she knows or has reason to
know he or she has a financial interest. Any Board member who has a financial interest shall
disqualify him or herself from making or attempting to use his or her official position to influence
the decision. Any Board member who feels he or she is entering into a situation where there is
a potential for a conflict of interest should immediately consult the Executive Officer or the
Board's legal counsel.

Contact with Candidates, Applicants and Licensees

(Board Policy)
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Board members shall not intervene on behalf of a candidate or an applicant for licensure for any
reason. Nor shall they intervene on behalf of a licensee. All inquiries regarding licenses,
applications and enforcement matters should be referred to the Executive Officer.

Gifts from Candidates
(Board Policy)

Gifts of any kind to Board members or the staff from candidates for licensure with the Board
shall not be permitted.

Request for Records Access
(Board Policy)

No Board member may access the file of a licensee or candidate without the Executive Officer’s
knowledge and approval of the conditions of access. Records or copies of records shall not be
removed from the office of the Board.

Ex Parte Communications
(Government Code Section 11430.10 et seq.)

The Government Code contains provisions prohibiting ex parte communications. An ex parte
communication is a communication to the decision-maker made by one party to an enforcement
action without participation by the other party. While there are specified exceptions to the
general prohibition, the key provision is found in subdivision (a) of section 11430.10, which
states:

“While the proceeding is pending, there shall be no communication, direct or indirect, regarding
any issue in the proceeding to the presiding officer from an employee or representative of an
agency that is a party or from an interested person outside the agency, without notice and an
opportunity for all parties to participate in the communication.”

Board members are prohibited from an ex parte communication with Board enforcement staff
while a proceeding is pending. Occasionally an applicant who is being formally denied
licensure, or a licensee against whom disciplinary action is being taken, will attempt to directly
contact Board members.

If the communication is written, the person should read only far enough to determine the nature
of the communication. Once he or she realizes it is from a person against whom an action is
pending, they should reseal the documents and send them to the Executive Officer.

If a Board member receives a telephone call form an applicant or licensee against whom an

action is pending, he or she should immediately tell the person they cannot speak to them about
the matter. If the person insists on discussing the case, he or she should be told that the Board
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member will be required to recuse him or herself from any participation in the matter. Therefore,
continued discussion is of no benefit to the applicant or licensee.

If a Board member believes that he or she has received an unlawful ex parte communication, he
or she should contact the Executive Officer.
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.. Memo

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members Date: January 23, 2015
From: Mona Maggio Telephone: (916) 575-7170
Executive Officer

Subject: Agenda Item 10 — Discussion and Possible Action Regarding a Resolution in
Support of Comprehensive Eye Examinations for all School Aged Children

At the November 21, 2014 meeting during the Legislative Update, the Board discussed Assembly Bill 1840
(Campos) Pupil health: vision appraisal, Chaptered by Secretary of State, Chapter 803, Statues of 2014.

This legislation authorizes a child’s vision to be appraised by using an eye chart or any scientifically
validated photo screening test and requires photo screening tests to be performed, under an agreement
with, or the supervision of an optometrist or ophthalmologist, by the school nurse or by a trained individual
who meets specified requirements as determined by the California Department of Education (CDE).

Dr. Kawaguchi reported that these vision screenings can miss critical visual function issues. His opinion and
that of other optometrists, is that this legislation should be more specific and require comprehensive exams
or at least add extra testing to the vision screening. Dr. Kawaguchi noted that the Board did propose
amendments to this legislation; however, the amendments were rejected due to fiscal insufficiency.

William Kysella suggested and the members agreed that this Board should draft its own language as a
policy statement. Doing so would make it clear and publically known that the Board of Optometry supports
vision screenings for school children. Also, it will be a launching point for further legislation.

Mr. Kysella suggested that the Board adopt a resolution declaring its support for comprehensive eye exams
for school children. The resolution is a simple policy statement, informing the public and stakeholders of the
Board’s commitment to consumer protection and support of comprehensive eye examinations versus vision
assessments for all school aged children.

Action Requested

A draft developed by Mr. Kysella is attached for the Board’s discussion and possible action to approve the
resolution. If approved, the resolution will be printed, signed by the Board President and posted to the
Board’s website, included in a future newsletter and attached in support to the Board’s proposed legislation
for children’s comprehensive eye examinations.

Attachment
1. Proposed Resolution
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Agenda Item 10, Attachment 1, Resolution

SUPPORT OF COMPREHENSIVE EYE EXAMINATIONS FOR ALL SCHOOLD AGED CHILDREN

Whereas Education Code Section 49455 authorizes a child's vision to be appraised by using an eye chart
or photoscreening test and requires such test to be performed, under an agreement with, or the supervision
of an optometrist or ophthalmologist, by a school nurse or trained person; and

Whereas eye chart and photoscreening tests are not comprehensive and cannot be relied upon to discover
and diagnose eye conditions including ; and

Whereas the Affordable Care Act and Covered California provide coverage for comprehensive pediatric
eye exams performed by an optometrist or ophthalmologist.

Therefore, be it resolved that the California State Board of Optometry supports a statewide requirement
providing for comprehensive eye exams performed by optometrist or ophthalmologists for all children
entering school.

Be It further resolved that the Board supports amending the Education Code to authorize such exams.

Date

Board President



OPT(;;\/[ETRY MemO

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members Date: January 23, 2015
From: Mona Maggio Telephone: (916) 575-7170
Executive Officer

Subject: Agenda Item 11 — Update Pertaining to North Carolina State Board of Dental
Examiners v. Federal Trade Commission Case

Michael Santiago, Senior Legal Counsel will provide an update on this case.
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.. Memo

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members Date: January 23, 2015

From: Mona Maggio Telephone: (916) 575-7170
Executive Officer

Subject: Agenda Item 12 — Legislation

A. Update on Legislative Proposals Approved at the November 21, 2014 Board Meeting — Prepared
by Nooshin Movassaghi

Action Requested: None.

Background:
At the November 21, 2014 meeting, the Board voted to initiate rulemaking for the following sections of the
Business and Professions Code:
v' 83057 (Requirements for out of state licensed optometrists)
v' 83057.5 (Eligibility for graduates from foreign universities — examination)
v' 83151.1 (Issuance of licensure with retired volunteer service designation; duties of applicant; holder
of retired license)
83041.3 (TPA Certification Requirements)
83152 (Fee Schedule)
83058 (Requirements for licensure; qualifications of foreign graduates)

AN

One minor addition to the language of 83057 and 83058 was that a licensed psychologist or licensed
psychiatrist can determine the mental competency of the applicant.

Staff provided these proposed amendments and new legislation to the California Optometric Association
(COA) and met with Senator Ed Hernandez. Neither COA nor Senator Hernandez had any concerns with
this proposal. Senator Hernandez suggested these might fit in the omnibus bill introduced by the Senate
Committee on Business, Professions and Economic Development (BP&D) Staff submitted the necessary
paperwork for the omnibus bill.

This year two omnibus bills were introduced by the Senate BP&D: health board/bureau legislation and non-
health board/bureau legislation. Committee staff will review all submitted proposals and consult with the
Republican caucus staff and Committee member offices to determine the provisions that are suitable for
inclusion in the Committee bills. All boards and bureaus who submit language for consideration will be
notified of the Committee's decision regarding including the proposed language.
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B. Discussion and Possible Action to Add Business and Professions Code §3070.2, Requirements
to Practice in a Mobile Optometric Facility or Portable Optometric Facility — Prepared by Nooshin
Movassaghi

Action Reguested:

Staff requests the Board review and approve the proposed language to add Business and Professions
Code 83070.2 which sets forth the requirements to practice in a mobile optometric facility. Please provide
edits that are necessary to clarify the requirements to practice in a mobile optometric facility. If the
language is approved the Board will need to direct staff to move forward with the legislative process. The
staff's goal is to secure an author by the January 30, 2015 deadline.

Background:
The purpose for the request to approve the addition of 83070.2 is to help secure the availability of quality

vision care services for patients who receive care in remote or underserved areas and for patients who
need specialized types of cost-effective health care. The proposed language would assure a safe,
comprehensive and accessible optometric service to the public.

Business and Professions Code 83070 Notice of address for practice of optometry was amended in
January 1, 2013. Prior to this amendment 83070 (b)(a)(3) defined a maobile unit as one that is operated by
a governmental agency or by a nonprofit or a charitable organization. The language defining the
requirements for the mobile optometric facility was erroneously struck from this section. Currently,
California Code of Regulations 1507(e) states: mobile optometric facilities may only fuction as a part of a
school teaching program as approved by the Board.

Staff has sent a request through Association of Regulatory Boards of Optometry (ARBO) to other state
optometry boards to discover that only four states (Kentucky, South Carolina, Oregon and Washington)
and Canada (Alberta and British Columbia) regulate mobile clinics. The language from these states’
regulations was not clear on the requirements for a mobile optometric facility. Staff used the regulation for
dental mobile clinics in California as a guide in drafting the attached language.

Staff included the non-profit status of the mobile optometric facility as stated in the statue prior to the
January 2013 amendment. Through research staff found the definition of a 501(c)(3) to be the most
suitable for this section. Please review attached definitions of “charitable organizations” for all the
definitions including the 501(c)(3).

Staff has included the language for a successful pilot program for delivery of mobile vision care services

which was established by the California Department of Health Care Services in the Los Angeles County.

Staff believes this language is helpful for emphasizing the importance for the regulations of mobile clinics
for all of California residents.

C. Discussion and Possible Action to Amend Education Code 849455 — Prepared by Robert
Stephanopoulos

Staff requests the Board review and approve the proposed language to amend Education Code 849455 to
require students entering elementary school and every second year thereafter to get a comprehensive eye
exam. This exam would include tests for visual acuity, binocular function, as well as refraction and eye
health. Color vision would be evaluated by all students once at enroliment. If the language is approved, the
Board will need to direct staff to move forward with the legislative process.

Background

During the 2013 — 2014 legislative session, the Board sent letters to the authors of two separate bills which
related to vision screenings in schools, specifically Education Code §49455. These bills were: SB 430,
authored by Senator Roderick Wright, and SB 1172, authored by Darrell Senator Steinberg.
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SB 430 required the current vision appraisal of students to also include tests for binocular vision. On May
28, 2013, the Board mailed an “Oppose Unless Amended” letter to Senator Wright requesting that SB 430
be amended to include a comprehensive eye examination performed by an optometrist or ophthalmologist,
instead of a screening test for binocular function conducted by a school nurse or other volunteer. On

April 18, 2013, the Board’s requested amendments were made to SB 430, prompting the Board to send the
author a letter of support. On June 20, 2013, the Board sent a letter to Assemblywoman Buchanan
requesting her aye vote on SB 430. On August 13, 2013, the bill's hearing was cancelled at the request of
the author, and later died.

SB 1172 required school vision appraisals to include tests for near vision, and expands current
requirements for school nurses and teachers to observe student’s eyes to also include observation of the
appearance and behavior of student’s eyes, and requires observation to be continual and regular. On
June 20, 2014, the Board sent an “Oppose Unless Amended” letter to Senator Steinberg requesting that
the bill include a comprehensive eye exam, color vision evaluation for all children, and that the minimum
time between evaluations be “every second year.” On September 30, 2014, this bill was chaptered by the
Secretary of State; however, none of the Board’s requested changes to the bill were made.

Attachments
Al. 83057
A2.. 83057.5
A3. 83151.1
A4, 83041.3
AS5. 83152
A6. 83058

B1. Proposed Language
B2.  The basics of 501(c)(3)
B3. Bill 623

C1. Proposed Language
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Agenda Item 12A Attachment 1 BPC 3057

83057. REQUIREMENTS FOR QUT OF STATE LICENSED OPTOMETRISTS:
(a) The board may issue a license to practice optometry to a person who meets all of
the following requirements:

(1) Has a degree as a doctor of optometry issued by an accredited school or college of
optometry.

(2) Has successfully passed the licensing examination for an optometric license in
another state.

(3) Submits proof that he or she is licensed in good standing as of the date of
application in every state where he or she holds a license, including compliance with
continuing education requirements.

(54) Is not subject to disciplinary action as set forth in subdivision (h) of Section 3110.
If the person has
been subject to disciplinary action, the board shall review that action to determine if it
presents sufficient evidence of a violation of this chapter to warrant the submission of
additional information from the person or the denial of the application for licensure.

(65) Has furnished a signed release allowing the disclosure of information from the
Healthcare Integrity and Protection Data Bank and, if applicable, the verification of
registration status with the federal Drug Enforcement Administration. The board shall
review this information to determine if it presents sufficient evidence of a violation of this
chapter to warrant the submission of additional information from the person or the denial
of the application for licensure.

(#¥6) Has never had his or her license to practice optometry revoked or suspended.

(87) Is not subject to denial of an application for licensure based on any of the grounds
listed in Section 480.

(98) Has met the minimum continuing education requirements set forth in Section 3059
for the current and preceding year.

(369) Has met the certification requirements of Section 3041.3 to use therapeutic
pharmaceutical agents under subdivision (e) of Section 3041.

(3210) Submits any other information as specified by the board to the extent it is
required for licensure by examination under this chapter.
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(3211) Files an application on a form prescribed by the board, with an
acknowledgment by the person executed under penalty of perjury and automatic
forfeiture of license, of the following:

(A) That the information provided by the person to the board is true and correct, to the
best of his or her knowledge and belief.

(B) That the person has not been convicted of an offense involving conduct that would
violate Section 810.

(3312) Pays an application fee in an amount equal to the application fee prescribed
pursuant to subdivision (a) of Section 3152.

(2413) Has successfully passed the board's jurisprudence examination.

(b) If the board finds that the competency of a candidate for licensure pursuant to this
section is in question, the board may require the passage of a written, practical, or
clinical exam or completion of additional continuing education or coursework.

(c) In cases where the person establishes, to the board's satisfaction, that he or she
has been displaced by a federally declared emergency and cannot relocate to his or her
state of practice within a reasonable time without economic hardship, the board is

authorized to de-beth-of-the following:

—2)-Rreduce or waive the fees required by paragraph (£312) of subdivision (a).

(d) Any license issued pursuant to this section shall expire as provided in Section
3146, and may be renewed as provided in this chapter, subject to the same conditions
as other licenses issued under this chapter.

(e) The term "in good standing," as used in this section, means that a person under
this section:

(2) Is not currently under investigation nor has been charged with an offense for any
act substantially related to the practice of optometry by any public agency, nor entered
into any consent agreement or subject to an administrative decision that contains
conditions placed by an agency upon a person's professional conduct or practice,
including any voluntary surrender of license, nor been the subject of an adverse
judgment resulting from the practice of optometry that the board determines constitutes
evidence of a pattern of incompetence or negligence.
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(2) Has no physical or mental impairment related to drugs or alcohol, and has not been
| found mentally incompetent by a physician-licensed psychologist or licensed psychiatrist
so that the person is unable to undertake the practice of optometry in a manner
consistent with the safety of a patient or the public.




Agenda Item 12 Legislation Attachment A2

§3057.5. ELIGIBILITY OF GRADUATES FROM FOREIGN UNIVERSITIES - EXAMINATIONS
(@) Notwithstanding any other provision of this chapter, the board shall permit a graduate of a foreign

university who meets-all-of the-followingregquirements-is over the age of 18 years, is not subject to denial

of a license under Section 480, and meets one of the following criteria to take the examinations for a

certificate-of registrationlicensure as an optometrist:
—floolecverthosoo o A0 nnie,
. il of i Sect 30,

1) —{e)yHas obtained a degree as a doctor of optometry issued by a university located outside of
the United States.
2) Has obtained a degree from a school of optometry program located outside of the United
States, having a minimum of four year, or equivalent, curriculum leading to optometry
licensure.
3) Has obtained a degree from a school of medicine outside of the United States and completed
the necessary requirements to practice in the field of ophthalmology in that country.
(b) Foreign graduate must provide to the Board as applicable the following supporting documents:
1) Current curriculum vitae
2) Official examination scores
3) Certificate of optometric/medical education
4) Official school transcripts
5) Certified copy of optometric/medical diploma(s)
6) Official English translation
7) Certificate of completion of post graduate training
8) Certificate of clinical training
The Board may, at its discretion, request additional supporting documentation.
(c) The Board shall require the applicant to obtain an evaluation of the official transcripts from the college
or university that issued the degree from an education evaluation service approved by the Board. The
evaluation must be sent from the evaluation service directly to the Board.
(d) Any document not in English must be translated by a certified U.S. translation service approved by the
Board.
(e) A foreign graduate not meeting the educational equivalency, as determined by the evaluation service,
will be required to obtain the necessary education to meet the equivalency requirement.
(f) The applicant must file an application for foreign graduate on a form prescribed by the Board, and
signed under penalty of perjury that the information provided is true and correct.
(9) The applicant must submit an application fee in the amount prescribed in subdivision (a) of Section
3152.
(h) The Board will issue a Letter of Sponsorship, or its equivalent, in order to satisfy any requirement of
the National Board of Examiners in Optometry (NBEQO) needed to allow the candidate to take all required
examinations for licensure. The Letter of Sponsorship expires two years from the date of issuance.
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83151.1. ISSUANCE OF LICENSE WITH RETIRED VOLUNTEER SERVICE
DESIGNATION; DUTIES OF APPLICANT; HOLDER OF RETIRED LICENSE

(a) The board shall issue, upon application and payment of the fee deseribed
prescribed in Section 3152, a license with retired volunteer service designation to an
optometrist who holds a retired license_for less than three years or a license that is
current and active.

(b) The holder of a retired license issued for more than three years may convert the
license to retired volunteer service designation if he or she satisfies the requirements in
Section 3147.6.

(bc) The applicant shall certify on the application that he or she has completed the
required number of continuing education hours pursuant to Section 3059.

(ed) The applicant shall certify on the application that the sole purpose of the license
with retired volunteer service designation is to provide voluntary, unpaid optometric
services at health fairs, vision screenings, and public service eye programs.

(ée) The holder of the retired license with volunteer service designation shall submit a
biennial renewal application, with a fee fixed by this chapter and certify on each renewal
that the required number of continuing education hours pursuant to Section 3059 were
completed, and certify that the sole purpose of the retired license with volunteer service
designation is to provide voluntary, unpaid services as described in subdivision (c).
Pursuant to Section 3146, the license expires at midnight on the last day of the license
holder’s birth month every two years if not renewed.

Added Stats 2012 ch 359 § 6 (SB 1215), effective January 1, 2013.
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§3041.3. TPA CERHHCATE CERTIFICATION REQUIREMENTS

(a) In order to be certified to use therapeutic pharmaceutical agents and authorized to diagnose and
treat the conditions listed in subdivisions (b), (d), and (e) of Section 3041, an optometrist shall apply for
a certificate from the board and meet all requirements imposed by the board.

(b) The board shall grant a -eertificate-to-use-therapeutic pharmaceutical agents certification to any
applicant who graduated from a California accredited school of optometry prior to January 1, 1996, is
licensed as an optometrist in California, and meets all of the following requirements:

(21) Completes a preceptorship of no less than 65 hours, during a period of not less than two months
nor more than one year, in-with either an TPA-certified optometrist in good standing, or a physician and
surgeon board-certified in ophthalmology in good standing. ephthalmelegist's-office-oran-optometric
clinie-The training received during the preceptorship shall be on the diagnosis, treatment, and
management of ocular;_and systemic disease. The preceptor shall certify completion of the
preceptorshlp usmq a form prowded by the Board.

Bea;d—e#@al#emra—The |nd|V|duaI servmg as the preceptor shaII schedule no more than three
optometrist applicants for each of the required 65 hours of the preceptorship program. This paragraph
shall not be construed to limit the total number of optometrist applicants for whom an individual may
serve as a preceptor, and is intended only to ensure the quality of the preceptorship by requiring that
the ephthalmelegist-preceptor schedule the training so that each applicant optometrist completes each
of the 65 hours of the preceptorship while scheduled with no more than two other optometrist
applicants;

(82) Successfully completes a minimum of 26-80 hours of documented and accredited self-directed
education- in ocular and systemic diseases within two years prior to meeting the requirements of
paragraph (1); and,

(43) Passes the National Board of Examiners in Optometry's "Treatment and Management of Ocular
Disease" examination or, in the event this examination is no longer offered, its equivalent, as
determined by the State Board of Optometry.




Agenda Item 12, A 4, BPC 3041.3

(c) The board shall grant a eertificate-to-use-therapeutic pharmaceutical agents certification to any
applicant who graduated from a California accredited school of optometry on or after January 1, 1996,

who is licensed as an optometrist in California, and who meets-all-of- the-followingrequirements:

—)-Ppasses all sections of the National Board of Examiners in Optometry's national board
examination, or its equivalent, as determined by the State Board of Optometry.

(d) The board shall grant a certificate-to-use-therapeutic pharmaceutical agents certification to any
applicant who is an optometrist who obtained his or her license outside of California if he or she meets
all of the requirements for an optometrist licensed in California to be certified to use therapeutic
pharmaceutical agents.

(1) In order to obtain a certificate-to-use-therapeutic pharmaceutical agents_certification, any
optometrist who obtained his or her license outside of California and graduated from an accredited
school of optometry prior to January 1, 1996, shall be required to fulfill the requirements set forth in
subdivision (b). In order for the applicant to be eligible for the certificate to use therapeutic
pharmaceutical agents, the education he or she received at the accredited out-of-state school of
optometry shall be equivalent to the education provided by any accredited school of optometry in
California for persons who graduate before January 1, 1996. For those out-of-state applicants who
request that any of the requirements contained in subdivision (b) be waived based on fulfillment of the
requirement in another state, if the board determines that the completed requirement was equivalent to
that required in California, the requirement shall be waived.

(2) In order to obtain a-certificate-to-use-therapeutic pharmaceutical agents_certification, any
optometrist who obtained his or her license outside of California and who graduated from an accredited
school of optometry on or after January 1, 1996, shall be required to fulfill the requirements set forth in
subdivision (c). In order for the applicant to be eligible for the certificate to use therapeutic
pharmaceutical agents, the education he or she received by the accredited out-of-state school of
optometry shall be equivalent to the education provided by any accredited school of optometry for
persons who graduate on or after January 1, 1996. For those out-of-state applicants who request that
any of the requirements contained in subdivision (c) be waived based on fulfillment of the requirement
in another state, if the board determines that the completed requirement was equivalent to that required
in California, the requirement shall be waived.

(3) The State Board of Optometry shall decide all issues relating to the equivalency of an optometrist's
education or training under this subdivision.
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83152. FEE SCHEDULE
The amounts of fees and penalties prescribed by this chapter shall be established by the board in amounts
not greater than those specified in the following schedule:

(a) The fee for the application and determining the candidate’s eligibility to take the Board'’s jurisprudence
examination shall not exceed two hundred and seventy-five dollars ($275).

(b) The fee for the application and determining a foreign graduate’s eligibility for sponsorship to take any
section of the licensing examinations shall not exceed two hundred dollars ($275).

(c) Initial license with a fee. This fee will be prorated and established according to the month of issuance
(month fee is received by the Board) and expiration date (applicant’s birth month) of the license. The fee for
an original license shall be charged at an amount equal to the renewal fee in effect at the time the license is
issued, except that, if the license is issued less than one year before the date on which it will expire, then
the fee shall be fixed at an amount equal to 50 percent of the renewal fee in effect at the time the license is
issued. The board may, by appropriate regulation, provide for the waiver or refund of the fee for an original
license if the license is issued less than 45 days before the date on which it will expire.

(d-b)The fee for renewal of an optometric license shall not exceed five hundred dollars ($500).

(e-g) The delinquency fee for renewal of an optometric license shall not exceed fifty dollars ($50).

(f-€) The fee for a branch office license shall not exceed seventy-five dollars ($75).

(a-€) The annual fee for the renewal of a branch office license shall not exceed seventy-five dollars ($75).

(h-e) The penalty-forfailure-to-pay-the-annual delinquency fee for renewal of a branch office license shall not
exceed twenty-five dollars ($25).

(i-k) The fee for issuance of a statement of licensure shall not exceed forty dollars ($40).

(i-H The fee for biennial renewal of a statement of licensure shall not exceed forty dollars ($40).

(i-m) The delinquency fee for renewal of a statement of licensure shall not exceed twenty dollars ($20).
(k-») The application fee for a fictitious name permit shall not exceed fifty dollars ($50).

(I-e) The renewal fee for a fictitious name permit shall not exceed fifty dollars ($50).

(m-p)The delinquency fee for renewal of a fictitious name permit shall not exceed twenty-five dollars ($25).
(o-g) The fee for a retired license shall not exceed twenty-five dollars ($25).

(p¥) The fee for a retired license with volunteer designation shall not exceed fifty dollars ($50).

(g-s) The biennial renewal fee for a retired license with volunteer designation shall not exceed fity-one
hundred dollars ($56100).

(r) The delinqguency fee for biennial renewal of a retired license with volunteer service designation shall not
exceed twenty-five dollars ($25).

(s-h)_The application fee for a certificate to perform lacrimal irrigation and dilation shall not exceed fifty dollars
($50).

(t4)_The application fee for a certificate to treat glaucoma shall not exceed fifty dollars ($50).

(u) The fee for issuance of a license or a change of hame authorized by law of a person holding a license, or
change of information under this chapter shall not exceed twenty-five dollars ($25)

(v) The fee for the replacement of any license, or renewal thereof that must be reissued because the license is
lost or destroyed shall not exceed fifty dollars ($25).

(w+)_The fee for approval of a continuing education course shall not exceed one hundred dollars ($100).

(X) _The fee for a letter of good standing or verification of licensure shall not exceed twenty-five dollars ($25).
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Section 3058 Requirements for Licensure; Qualifications of Foreign Graduates

(a)The Board may issue a license to practice optometry to a person who meets all of the
following requirements:

(1) Has met the provisions of Section 3057.5.

(2) Has successfully passed all the required examinations.

(3) Is not subject to denial of an application for licensure based on any of the grounds
listed in Section 480.

(4) Has met the certification requirements of Section 3041.3.

(5) Has submitted any other information as specified by the board to the extent it is
required for licensure under this chapter.

(6) Has filed an application on a form prescribed by the board under penalty of perjury
that the information provided is true and correct.

(A) Pays an application fee in the amount prescribed in subdivision (a) of Section
3152.

(B) Any license issued pursuant to this section shall expire as provided in Section
3146, and may be renewed as provided in this chapter, subject to the same
conditions as other licenses issued under this chapter.

(7) Has no physical or mental impairment related to drugs or alcohol, and has not been
found mentally incompetent by a_licensed psychologist or licensed psychiatrist so that
the person is unable to undertake the practice of optometry in a manner consistent with
the safety of a patient or the public.
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83070.2. REQUIREMENTS MOBILE OPTOMETRIC FACIITIES
(a) For purposes of this section, the following terms have the following meanings:

(1) "Mobile optometric facility" means a self-contained unit housing equipment, which
may include a trailer or van, that may be moved, towed, or transported from one location
to another in which the practice of optometry is performed as defined in Section 3041.
Mobile optometric facilities are limited to non-profit, charitable organizations with federal
tax exempt status as described in Section 501(c)(3) of the Internal Revenue Code or
mobile unit that is operated by a a governmental agency.

(b) The purpose of this chapter is to provide requirements for mobile optometric facilities o to
provide optometric services as authorized in Section 3041, in order to help secure the
availability of quality vision care services for patients who receive care in remote or underserved
areas and for patients who need specialized types of cost-effective health care.

(c) An optometrist may engage in the practice of mobile optometry provided that all of the
following requirements are satisfied:

(1) The optometrist maintains a primary business office, separate from mobile optometric
facility that meets all of the following requirements:

(A) Is open to the public during normal business hours by telephone and for
purposes of billing services or access to patient records.

(B) Is licensed to the optometrist or the employer of the optometrist as a local
business with the city or county in which it is located.

(C) Is reqistered by the optometrist with the Board of Optometry.

(D) Is owned or leased by the optometrist or by the employer of the optometrist.

(E) Is not located in or connected with a residential dwelling.

(2) The optometrist maintains or discloses patient records in the following manner:

(A) Is open to the public during normal business hours by telephone and for
purposes of billing services or access to patient records.

(B) Is licensed to the optometrist or the employer of the optometrist as a local
business with the city or county in which it is located.

(C) Is reqistered by the optometrist with the Board of Optometry.

(D) Is owned or leased by the optometrist or by the employer of the optometrist.

(E) Is not located in or connected with a residential dwelling.

(1) The optometrist maintains or discloses patient records in the following manner:
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(A) Records are maintained and made available to the patient in such a way that the
type and extent of services provided to the patient are conspicuously disclosed. The
disclosure of records shall be made at or near the time services are rendered and
shall be maintained at the primary business office specified in paragraph (1).

(B) The optometrist complies with all federal and state laws and regulations
regarding the maintenance and protection of medical records, including, but not
limited to, the federal Health Insurance Portability and Accountability Act of 1996 (42
U.S.C. Sec. 3009q).

(C) Pursuant to Section 3007, the optometrist keeps all necessary records for a
minimum of seven years from the date of service in order to disclose fully the extent
of services furnished to a patient. Any information included on a printed copy of an
original document to a patient shall be certified by the optometrist as being true,
accurate, and complete.

(D) If a prescription is issued to a patient, records shall be maintained for each
prescription as part of the patient's chart, including all of the following information
about the optometrist:

(i) Name.

(ii) Optometrist license number.

(iii) The place of practice and the primary business office.

(iv) Description of the goods and services for which the patient is charged and
the amount charged.

(E) For services provided at a school site, a copy of consent by the parent, quardian,
or legal representative and referral or order requesting optometric services from
personnel in a school district or county office of education as defined in Education
Code Section 49452 and the California Code of Reqgulations, Title 5, Education,
Section 591 shall be kept in the patient’s medical record.

(3) The optometrist possesses and appropriately uses the instruments and equipment
required for all optometric services and procedures performed within the mobile
optometric facility

(4) For mobile optometric facilities, the optometrist informs patients in writing of any
condition that requires follow-up care and/or treatment.

(5) Mobile optometric facilities shall comply with all consumer notice requirements of the
board.

(6) There is a written procedure for follow-up care of patients treated in a mobile
optometric facility and that such procedure includes arrangements for treatment by a
local health care professional.
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(7) The mobile optometric facility shall arrange for emergency medical care when
indicated.

(8) The mobile optometric facility shall have the following:

(A) An access ramp or lift if services are provided to disabled persons

(B) Adequate equipment and supplies for cleaning, disinfection, and sterilization.

(C) Access to an adequate supply of clean running water, including hot water

(D) Ready access to toilet facilities

(E). A covered galvanized, stainless steel, or other non-corrosive metal container for
deposit of refuse and waste materials.

(F) Comply with the applicable requirements of the Vehicle Code, and shall have a
vehicle identification number

(G) Maintained in good repair and in a clean and sanitary manner

(H) A written policy and procedures to include, but are not limited to, all of the
following:

(i) Scope of services.

(i) Procedures for the performance of the services provided.

(iii) Quality assurance.

(iv) Infection control.

(v) Medical record documentation of services provided, as appropriate

fvi) Transport for patients, including, but not limited to, method, special
equipment, necessary personnel, and protection from inclement weather.

(vii) Emergency response and evacuation plan for the mobile unit.

(1) Maintain a mobile unit services log that shall include, but shall not be limited to all
of the following:

(i) Patient chart or identification number.

(i) Name, age, and sex of patient.

(iii) Site, date, time, and as appropriate, duration of exam.
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(d) An optometrist who satisfies all of the requirements in this section for the practice of
optometry in a mobile optometric facility shall not be required to comply with Section 3070 with
regard to providing notification to the board of each location at which he or she practices.

(e) An optometrist who satisfies all of the requirements in this section for the practice of
optometry in a mobile optometric facility shall not be required to comply with Section 3070 with
regard to providing notification to the board of each location at which he or she practices.

(f) Mobile optometric facilities that are part of an "extended optometric clinical facility" as defined
in Section 1507, Title 16, CCR are exempt from the requirements of this section.

(q) The licensed parent facility or office shall be responsible for obtaining approval for parking of
the mobile optometric facility as required by the local planning, zoning, and fire authorities. The
mobile unit shall be situated for safe and comfortable patient access. The mobile unit shall
comply with all local parking laws. Any parking restrictions developed by a parent facility or clinic
for mobile units shall be strictly enforced by the parent facility or clinic. The parent facility or
clinic shall ensure that there is sufficient lighting around the perimeter of the site from which the
mobile unit provides any services.
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The Basics of 501(c)(3), 501(c)(4), and 501(c)(6) Tax-Exempt Status

Section 501 of the IRS Code exempts certain types of organizations from taxation.
Section 501(c) describes the different types of organizations that are eligible to tax exempt
status and the requirements they must meet to gain that status.

501(c)(3)

501(c)(3) is the most commonly used section of 501, generally referred to as a “charitable
organizations.”

Who
Organizations that are organized exclusively for charitable, religious, scientific, literary, or
educational purposes may be eligible for tax exemption under 510(c)(3).

e Educational purposes include instruction of the public on topics for which there are
sufficient facts to permit an individual or the public to form an independent opinion or
conclusion. An unsupported opinion is not considered educational.

e Childcare organizations: The term educational purposes includes providing care of
children away from their homes if substantially all the care is provided to enable the
parents to be gainfully employed and the services are available to the general public.

Purpose and Requirements
To qualify for 501(c)(3) status, an organization must meet several exemption requirements:
e It must be organized and operated exclusively for one or more of the purposes set forth
in section 501(c)(3).

0 An organization will be regarded as operated exclusively for one or more of the
purposes if it engages primarily in activities that accomplish one or more of the
specified exempt purposes. (ie: if not more than an insubstantial part of its
activities is not in furtherance of an exempt purpose.)

e It must be organized as a corporation, community chest, fund, foundation, or charitable

trust. An individual or partnership will not qualify.

e None of the net earnings of the organization may inure to the benefit of any private
shareholder or individual.
Lobbying cannot be a substantial part of its activities.
It may not participate at all in campaign activity for or against political candidates.
Assets of the organization must be permanently dedicated to an exempt purpose.
Upon dissolution the assets must be distributed for a charitable purpose.

Articles of Organization:

¢ Must limit the organization’s purpose to one or more of the exempt purposes set forth in
IRC section 501(c)(3).

e Must not expressly empower the organization to engage, other than as an insubstantial
part of its activities, in activities that are not in furtherance of one or more of these
purposes.

e The organization may not participate at all in campaign activity for or against a political
candidate

0 This requirement is met if the purposes stated in the Articles of Organization are
limited in some way by reference to section 501(c)(3).
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e Should include a provision that the assets will be distributed for an exempt purpose in
the event of dissolution of the organization.
o0 Including this provision in the Articles of Organization will help the IRS process
the application more speedily.

Contributions to a 501(c)(3)

Organizations with 501(c)(3) status are eligible to receive tax-deductible contributions (in
accordance with IRC §170).

Benefits
Contributions to 501(c)(3) organizations are tax-deductible.

Drawbacks

The organization may not participate at all in campaign activity for or against a political
candidate.
No substantial part of the organization’s activities may consist of lobbying.

501(c)(4)

Who

Organizations that are formed and operated only to promote social welfare are eligible for tax
exemption. Examples are civic associations and volunteer fire companies. Social welfare is
defined as general welfare and the common good.

Purpose and Requirements
To qualify for 501(c)(4) status, an organization must meet several exemption requirements:

e The earnings of the organization may not benefit any private shareholder or individual.

e They must show that the organization will be operated on a nonprofit basis.

e It must be organized exclusively to promote social welfare by submitting evidence that
your organization will operate primarily to further the common good and general welfare
of the people of the community (such as by bringing about civic betterment and social
improvements).

The organization may not restrict the use of its facilities to certain groups.

e The organization may not participate at all in campaign activity for or against a political
candidate.

e If the organization submits proof that it is exclusively organized to promote social
welfare, some political activity related to the social welfare purpose is permitted.

Contributions to a 501(c)(4).

e Contributions to civic leagues or other section 501(c)(4) organizations generally are not
deductible as charitable contributions for federal income tax purposes. However, they
may be deductible as trade or business expenses, if ordinary and necessary in the
conduct of the taxpayer's business.

e Donations to volunteer fire companies are deductible on the donor's federal income tax
return, but only if made for exclusively public purposes.

Benefits

A substantial part of their activities may consist of lobbying or political activities, as long as the
political activities are germane to the social welfare purpose of the organization.
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Drawbacks
Contributions to the organization are not tax deductible.

501(c)(6)
Who

Nonprofit business leagues, chambers of commerce, real estate boards, boards of trade, and
professional football leagues are eligible for exemption.

e Business league is an association of persons having some common business interest
with a purpose to promote that common interest (trade and professional associations)
Chambers of Commerce are usually composed of the merchants and traders of a city.

e Boards of trade are usually composed of persons in similar lines of business.

e Real Estate Boards are composed of members interested in improving business
conditions in the real estate field.

Purpose and Requirements:

To qualify for 501(c)(6) status, an organization must meet several exemption requirements:
¢ Inits application form, the organization must indicate that none of its net earnings

will benefit any private shareholder or individual.

e It must be clear that the organization is not organized for profit or to engage in the type
of activity normally carried on for profit.

e The organization must be primarily engaged in activities or functions that are the basis
for its exemption, and be primarily supported by membership dues and other income
from activities substantially related to its exempt purpose.

e The organization must show it is devoted to improvement of business conditions, and
show that the conditions of a particular trade or community interest will be advanced.

e The organization may only engage in working for the enactment of laws if it is to
advance the common business interest of the organizations members.

Contributions to a 501(c)(6)

Contributions to 501(c)(6) organizations are not deductible as charitable contributions on the
donor's federal income tax return. They may be deductible as trade or business expenses if
ordinary and necessary in the conduct of the taxpayer's business.

Benefits

Dues and investment income are tax exempt.

There is no express limitation on the lobbying or other political activities of 501(c)(6)
organizations. However, actions to influence legislation will affect the ability of members to
deduct their dues.

Drawbacks
Contributions to the organization are not tax deductible.



(623) California Department of Health Care Services
Proposed May Revision Trailer Bill Legislation

Pilot Program for Delivery of Mobile Vision Care Services

Add the section 14087.9730 to Article 2.81, Chapter 7, Part 3, Division 9, of the Welfare
and Institutions Code:

14087.9730. Pilot Program for Delivery of Mobile Vision Care Services

(a) In an effort to determine whether children’s access to and utilization of vision care
services can be increased by providing vision care services at schools, the department,
shall establish a pilot program in Los Angeles County that enables school districts to
allow students enrolled in Medi-Cal managed care plans the ability to receive vision
care services at the school site through the use of a mobile vision service provider. The
vision care services available under this pilot program are limited to vision examinations
and the provision of eyeglasses.

(b) The Medi-Cal managed care plans in Los Angeles County shall jointly identify and
develop standards and participation criteria that the participating mobile vision service
provider shall meet in order to be deemed qualified to participate in this pilot program, in
consultation with the department. In the event the Medi-Cal managed care plans have
not developed standards and participating criteria by January 1, 2015, or by the
scheduled start date of the pilot program if later, the Department shall determine the
standards and participating criteria for purposes of this pilot program.

(c) Nothing in this section shall be construed to preclude Los Angeles County school
district students not enrolled in Medi-Cal managed care from accessing vision care
services from the mobile vision service provider participating in this pilot program.

(d) Under this pilot program, if a school district in Los Angeles County enters into a
written memorandum of understanding with a mobile vision care service provider
allowing a mobile vision care service provider to offer the above-described vision care
services to students, then:

(1) The two Medi-Cal managed care plans in Los Angeles County shall contract with
the mobile vision care service provider that meets the standards and participation
criteria developed pursuant to subdivision (b) for the delivery of those vision care
services to any student enrolled in the Medi-Cal managed care plan who chooses to
receive his or her vision care services from the mobile vision care service provider at
that school site. This contracting requirement is contingent upon agreement between
each of the two Medi-Cal managed care plans in Los Angeles County and the mobile
vision care service provider with respect to reimbursement rates applicable to the
services under this pilot.

(2) Neither this pilot program nor the Medi-Cal managed care plan shall require that a
Medi-Cal beneficiary receive the described vision care services through the mobile
vision care provider on site at the school.

(3) Prior to a Medi-Cal beneficiary receiving the mobile vision care services at the
school site, the parents, guardians, or legal representative of the student must consent
in writing to the Medi-Cal beneficiary receiving those services through the mobile vision
care provider on site at the school.



(e) (1) Any licensed health professional prescribing glasses to a Medi-Cal managed
care beneficiary as part of services provided at a school site by a mobile vision care
service provider pursuant to this pilot program must be enrolled in the Medi-Cal program
as an Ordering/Referring/Prescribing provider.

(2) For any other purpose, the licensed health professional must satisfy all requirements
for enrollment as a provider in the Medi-Cal program.

(f) Any optic lenses prescribed for a Medi-Cal managed care plan enrollee as part of the
services provided at a school site by a mobile vision services provider shall be
fabricated through the California Prison Industry Authority (PIA) optical laboratories,
consistent with current Medi-Cal managed care policy and contract. The Medi-Cal
managed care plan shall compensate the mobile vision services provider for the cost of
the vision examination, dispensing of the lenses, and eyeglass frames. Pursuant to the
authority under subdivision (b) of Section 14105.3, the department will reimburse the
PIA for the fabrication of the optical lenses in accordance with the contract between the
department and the PIA.

(9)(1) The department shall annually adjust capitation rates for the Medi-Cal managed
care plans operating in Los Angeles County as necessary to account for projected
changes in the costs and utilization of the services provided pursuant to this section by
mobile vision service providers with established relationships with school districts.

(2) Capitation rate adjustments pursuant to this section shall be actuarially based and
developed using projections of contingent events including targeted populations who will
receive these services, and otherwise in accordance with those requirements necessary
to secure federal financial participation

(3) Capitation rate adjustments pursuant to this section shall be limited to those related
to vision examinations, dispensing of lenses and eyeglass frames. The fabrication of
optical lenses pursuant to this section shall be paid on a fee-for-service (FFS) basis in
accordance with the contract between the department and the PIA.

(h) The pilot program shall last three years, starting no sooner than January 1, 2015,
and concluding December 31, 2017, or three years from the start date of the pilot if
later. The impact of the pilot program on access and utilization of vision care services
by children shall be done by monitoring the managed care plan utilization data for vision
services, as well as the lens fabrication data from PIA.

(i) The department may terminate the pilot program at any time with ninety days
advance notice to the Medi-Cal managed care plans, for any reason, including but not
limited to:

(1) If the department determines that the pilot program is resulting in a lower level of
access to or use of vision care services for children under the participating health plans;
or

(2) If the department determines that the pilot program is resulting in fraud, waste or
abuse of Medi-Cal funds; or

(3) Lack of funding for the vision care services provided for in the pilot program.

(j) Notwithstanding Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3
of Title 2 of the Government Code, the department may implement, interpret, or make
specific this section and any applicable federal waivers and state plan amendments by
means of all-county letters, plan letters, plan or provider bulletins, or similar instructions,
without taking regulatory action.



(k) The department shall obtain any federal approvals necessary to implement this
section and to obtain federal matching funds to the maximum extent permitted by
federal law.

(I) This section shall be implemented only if and to the extent all federal approvals are
obtained and federal financial participation is available.

(m) This section shall be implemented only to the extent an annual appropriation is
made available to the department each fiscal year for the specific purpose of
implementing this section.

(n) The Director shall have discretion to extend the pilot program described in this
section to Medi-Cal managed care plans in other counties and applicable local
jurisdictions. Any such extension shall be implemented only to the extent consistent with
the requirements of this section including, but not limited to, any additional and
necessary federal approvals being obtained, and an annual appropriation being made
available in an amount sufficient to fund an extension of the pilot in each applicable
fiscal year.
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49455,

(a) (1) During the kindergarten year or upon first enrollment or entry in a
California school dlstrlct of a pupil at an elementary school, and irgrades2:5;
Rerat least
every second year thereafter until the pupil has completed eight grade, the
pupil’s vision shall be examined by -autherized-persen-under-Section49452a
physician, optometrist, or ophthalmologist. This examination shall be consistent
with the most current standard, policy, or guideline adopted by the American
Academy of Pediatrics, the American Academy of Ophthalmology, or the
American Optometric Association. This examination shall include tests for visual
acuity, binocular function, as well as refraction and eye health evaluations. The
parent or guardian of the pupil shall provide results of the examination to the

school.

(b) The appraisal-examination shall include tests for visual acuity, including near
vision, and color vision; however, color vision shall be appraised-examined once

at enrollment-and-enly-en-malepupils, and the results of the appraisal
examination shall be entered in the health record of the pupll €e+eFv+s+eﬂ

(e) Continual and regular observation of the pupil’s eyes, appearance, behavior,
visual performance, and perception that may indicate vision difficulties shall be
done by the school nurse and the classroom teacher.

(f) This section shall not apply to a pupil whose parents or guardian file with the
principal of the school in which the pupil is enrolling, a statement in writing that
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they adhere to the faith or teachings of any well-recognized religious sect,
denomination, or organization and in accordance with its creed, tenets, or
principles depend for healing upon prayer in the practice of their religion.

(g9) The department shall adopt guidelines to implement this section, including
training requirements-and-a-method-of-testing-fornear-vision.
(Amended by Stats. 2014, Ch. 925, Sec. 2.5. Effective January 1, 2015.)
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Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members Date: January 23, 2015

From: Robert Stephanopoulos Telephone: (916) 575-7185
Enforcement Analyst

Subject: Agenda Item 13 — Update on Rulemaking Pertaining to California Code of
Regulations 81516, Applicant Medical Evaluations and 81582, Unprofessional
Conduct Defined

Update on CCR 81516 and 81582

At its August 16, 2013 meeting, the Board voted to initiate a rulemaking to give the Board authority to
compel an applicant to submit to a psychological or physical examination, and further define
unprofessional conduct. The rulemaking action was printed in the California Regulatory Notice Register
on October 18, 2013, and the 45-day comment period for the public started on October 18, 2013 and
ended on December 2, 2013. The hearing was to be held December 2, 2013 in Sacramento at the
Department of Consumer Affairs. However, due to the Executive Officer's absence for medical leave
and the loss of the Board’s Policy Analyst, the hearing was not held.

Due to time constraints, and at the recommendation of the Department of Consumer Affairs’ Legal
Division, the Board restarted the process concerning the rulemaking package pertaining to CCR
Section 1516. On August 1, 2014, a Notice of Decision Not to Proceed was printed in the California
Regulatory Notice Register in order to withdraw the Board’'s October 18, 2013 Notice. The unchanged
rulemaking package was resubmitted to the Office of Administrative Law, which was printed in the
California Regulatory Notice Register on August 8, 2014. A 45-day public comment period began
August 8, 2014 and concluded September 22, 2014. However, due to some administrative oversight,
some people may not have received the notice, so another hearing will be held on January 26, 2015.
Any comments received at the hearing will be before the Board for consideration.

Page 1 of 1
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2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
WwWw.optometry.ca.gov

To: Board Members Date: January 23, 2015
From: Donna Burke, Secretary, Public Member Telephone: (916) 575-7170
Glenn Kawaguchi,

Subject: Agenda Item 14 — Discussion and Possible Action to Approve the Revised
Executive Officer’'s Duty Statement

With the creation of the Staff Services Manager | position within the Board, the Department of Consumer
Affairs, Office of Human Resources, requested the Executive Officer's Duty Statement be revisited and
revised, as needed.

Dr. Arredondo, Board President asked Members, Donna Burke and Glenn Kawaguchi, O.D. to take on this
task.

Action Requested
Review the Executive Officer’s revised duty statement, provide any edits for discussion and if approved,
Ms. Maggio and Dr. Arredondo will sign a new duty statement.

Attachments:
1. Revised Duty Statement (2015)
2. Current Duty Statement (2008)

lof1l
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Agenda Item 14, Attachment 1, Revised EO Duty Statement

EXECUTIVE OFFICER
BOARD OF OPTOMETRY

PAGE 1 OF 4

Classification Title Board/Bureau/Division

Executive Officer Board of Optometry

Working Title Office/Unit/Section / Geographic Location
(Same) Board of Optometry / Sacramento

Position Number Effective Date of appointment
631-110-8905-001

General Statement:

Under the general direction of the 11-member Board, the Executive Officer (EO) is responsible
for overseeing all aspects of the optometric services program in the State of California which
includes licensure and certifications; development, supervision and administration of
examinations; and enforcement of the Optometry Act. The EO works collaboratively with the
Director of the Department of Consumer Affairs (DCA) to interpret and execute the intent of the
board policies in a way that ensures the public is protected and Board mandates and Strategic
Plan are met and accomplished. Specific responsibilities include, but are not limited, to the
following:

A. Specific Assignments [Essential (E) / Marginal (M) Functions]:

30% Managerial and Administrative (E)
Act as principal operations officer for the Board; establish short and long term personnel
goals that underscore succession planning and training; manage all personnel including
recruitment, orientation, staff development through Individual Development Plans (IDPs)
and evaluation; develop long term fiscal and budgetary goals and strategies and;
identify resource needs.

20% Board Liaison (E)
Function as administrative agent for the Board. Coordinate and manage all Board and
Committee meetings. Prepare agendas and minutes for all Board meetings and
committee meetings; act as Board spokesperson at all meetings and hearings as
delegated by the Board; serve as liaison between Board, Board Committees and staff;
conduct orientation for new Board members and facilitate annual transition of Board
Committee assignments and election of new officers; follow proper administrative
procedure for noticing meetings and hearings. Inform, advise, and consult Board on
programs and activities administered by staff. Implement all Board-approved policies
and actions. Ensure full compliance with the Open Meetings Act

20% Program Management — Licensing, Enforcement and Examinations (E)
Develop industry-specific disciplinary guidelines. Oversee the processing of
applications for licensure or registration, ensuring that only qualified applicants are
issued licensure or registration. Manage and direct the Board's continuing education
program.
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BOARD OF OPTOMETRY
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15%

15%

Oversee the handling of enforcement cases and the processing of complaints,
investigations, prosecutions and disciplinary actions performed by the Office of Attorney
General, Division of Investigation and Office of Administrative Hearings. Provide for
investigation of complaints, including preparation of accusations or statements of issue

and initiating, directing and evaluating administrative and/or criminal investigations;
approve and sign final accusation; monitor case flow and costs; advise Attorney
General's Office and hearing officer of Board's disciplinary guidelines; ensure
adherence to Administrative Procedures Act timelines; and ensure appropriate
implementation of all Board disciplinary decisions. Meet and confer with outside legal
agencies on cases; serve as Board's spokesperson on all cases. Maintain
confidentiality in accordance with the Public Records Act.

Oversee the administration of Optometry examinations to ensure compliance with
applicable statutes, regulations and policies. Coordinate periodic occupational analysis
and examination validation functions.

Legislation and Regulations (E)

Identify the need for new legislation; recommend modification of existing statutes or
regulations. Prepare and analyze legislative proposals to effect statutory or regulatory
change; facilitate legislative author's research in preparation of statements and fact
sheets. Obtain independent author for legislation, as needed. Provide testimony before
legislative committees and public hearings regarding Board policies, programs and
activities. Oversee and ensure compliance with all aspects of the legislative and rule-
making processes and the Administrative Act. Prepare the sunset review report.
Interpret and execute the Business and Professions Code and all Board policies and
guidelines related to the Board; seek legal counsel from the Department of Consumer
Affairs in executing the above duties.

Public Contact (E)

Serve as Board liaison to a wide array of government and professional and volunteer
organizations; participate and serve as Board representative to professional
organizations. Disseminate accurate and timely information via available
communication tools and resources, including the department website and Internet
social media venues regarding the Board's licensure act (B&P Code Section 3040 et
seq.), regulations and policies and general consumer awareness information. Serve as
liaison to professional associations, other government agencies, optometry school
administrators, students, consumer groups and the general public.

Supervision Received
The EO reports directly to the Board President and receives majority of assignments
from the Board.

Supervision Exercised
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The EO directly supervises one Staff Services Manger | (SSM ) and contracted
consultants, and inspectors, and the EO may also indirectly supervise subordinate staff
through a subordinate supervisor.

D. Administrative Responsibility
The EO manages Board resources, programs and personnel through a subordinate
manager.

E. Personal Contacts
The EO will have regular direct contact with licensees, optometrist, members of the
Board of Optometry, and various DCA employees and other agencies. The information
exchanged will include sensitive/confidential information. On a daily basis, the
Executive Officer will respond to inquiries from the general public by telephone, e-mail
or in writing. In addition, the EO works directly with the Board’s President and other
Board Members, program staff, DCA staff and other state agencies.

F. Actions and Consequences
Failure to complete assigned duties in a timely manner may delay licensing and
enforcement actions which could result in a fiscal loss to the Board. Failure to properly
ensure completion of Board responsibilities could result in the Board’s inability to fulfill
its mission-critical activities related to the regulation of this profession for the protection
of the consumer public, and may result in direct patient harm and discredit to the Board.

G. Functional Requirements
The incumbent works 40 hours per week in an office setting, with artificial light and
temperature control. The incumbent may spend 75%-85% of the working day using a
personal computer. The position requires bending and stooping to retrieve files,
walking, and occasional light lifting, up to 20-25 pounds. The ability to use a personal
computer and telephone is essential. Regular attendance and punctuality are an
essential part of this job. The incumbent is required to professionally and tactfully
interact with the public and licensees, and use good judgment at all times.

H. Other Information
The incumbent must possess good communication skills, use good judgment in
decision-making, exercise creativity and flexibility in problem identification and
resolution, manage time and resources effectively, be responsive to Board needs, and
represent the Board in a professional manner. The incumbent must also use strong
interpersonal skills to support the achievement of the goals and objectives of the Board
and maintain good working relationships with staff, governmental agencies and public
entities. This position has access to confidential or sensitive information related to
consumers of Board services and/or employees of the Board. The individual occupying
this position is expected to maintain the privacy and confidentiality of such information
at all times. Travel is required to attend various meetings. The incumbent will travel by
whichever method, commercial carrier or automobile, is in the best interest of the State.
Travel may occur for one or several consecutive days.
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| have read and understand the duties listed above and | can perform these duties with
or without reasonable accommodation. (If you believe reasonable accommodation is
necessary, discuss your concerns with the hiring supervisor. If unsure of a need for
reasonable accommodation, inform the hiring supervisor, who will discuss your concerns with
the Health & Safety analyst.)

Employee Signature Date

Employee’s Printed Name, Classification

| have discussed the duties of this position with and have provided a copy of this duty
statement to the employee named above.

Supervisor Signature Date

Printed Name, Classification

Revision Date: January 2015
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BOARD OF OPTOMETRY
DUTY STATEMENT
EXECUTIVE OFFICER
Position No. 631-110-8905-001
April 2008

The Executive Officer (EO) is responsible for the administration and overall management of all
Board activities and functions. The EO promotes the primary mission of protecting the public's
health, safety and welfare through ensuring the competency and qualifications of providers of
optometric services. The EO is further responsible for interpreting and executing the intent of all
Board policies to the public and to other governmental agencies. Under the direction of the 11-
member Board, the Executive Officer's specific responsibilities include:

DUTIES AND RESPONSIBILITIES

25%

25%

25%

Administrative and Managerial: Acts as principal operations officer for the Board; manages
all personnel including recruitment, orientation, staff development and evaluation all staff;
oversees the procurement and management of space, equipment, and supplies; identifies
need for augmentation of operating budget and ensures that all budget change proposals,
finance letters, and other fiscal documents are accurate and that they support the Board's
goals and mission.

Board Liaison: Functions as administrative agent for the Board. Coordinates and manages
all Board and Committee meetings and all Board communications. Prepares agendas and
minutes for all Board meetings and committee meetings; acts as Board spokesperson at all
meetings and hearings as delegated by the Board; serves as liaison between Board, Board
Committees, and staff; conducts orientation for new Board members; sees that all meetings
and hearings are noticed to the public and follows proper administrative procedure. Informs,
advises and consults the Board on programs and activities administered by staff.
Implements all Board-approved policies and actions. Ensures full compliance with the Open
Meetings Act.

Program Management - Licensing, Enforcement and Examinations: Oversees the
processing of applications for licensure or registration, ensuring that only qualified applicants
are issued licensure or registration. Manages and directs the Board's continuing education
program.

Oversees the handling of enforcement cases and the processing of complaints,
investigations, prosecutions and disciplinary actions performed by the Office of the Attorney
General, Division of Investigation and Office of Administrative Hearings. Provides for
investigation of complaints; preparation of accusations or statements of issue; signs final
accusation; consults with legal counsel on problem cases, monitors flow of cases in system
and monitors costs; advises Attorney General's Office and hearing officer of Board's
disciplinary guidelines; ensures that Administrative Procedure Act timelines are followed and
that all Board disciplinary decisions are appropriately implemented. Meets and confers with
outside legal agencies on cases; serves as Board's liaison to media and public on all
publicized cases. Maintains confidentiality of information and records in accordance with
Public Records Act.



20%

5%
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BOARD OF OPTOMETRY
DUTY STATEMENT
EXECUTIVE OFFICER
Position No. 631-110-8905-001
April 2008

Oversees the administration of examinations for providers of Board of Optometry services to
ensure compliance with applicable statutes, regulations and policies. Coordinates periodic
occupational analyses and examination validation functions.

Legislation and Regulations: Identifies the need for new legislation; recommends
modification of existing statutes or regulations. Reviews drafts of specific language to effect
statutory or regulatory change; oversees the preparation of author's statements and fact
sheets. Obtains authors for legislation, as needed. Testifies before legislative committees
and at public hearings regarding Board policies, programs and activities. Oversees and
ensures compliance with all aspects of the legislative and rulemaking processes and the
administrative Procedures Act. Prepares the sunset review report to the Legislature as
required by law. Responsible for interpretation and execution of the Business and
Professions Code and all Board policies and guidelines related to the Board; seeks legal
counsel from the Department of Consumer Affairs in carrying out the above activities.

Public Contact: Serves as the Board's liaison to a wide array of governmental and voluntary
organizations; serves as liaison to professional organizations; participates and serves as
Board's staff representative to various associations. Disseminates information concerning
the Board's licensure act (B&P Code Section 3040 et. seq.), regulations and policies before
professional associations, other governmental agencies, optometry school administrators and
students, and consumer groups. Acts as the Board's designated spokesperson when
responding to inquiries from the media, state agencies and other interested groups.



OPT(;;\/[ETRY MemO

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
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To: Board Members Date: January 23, 2015

From: Mona Maggio Telephone: (916) 575-7170
Executive Officer

Subject: Agenda Item 15 — Suggestions for Future Agenda Items
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OPTOMETRY

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
Www.optometry.ca.gov

To: Board Members Date: January 23, 2015

From: Jessica Sieferman Telephone: (916) 575-7184
Assistant Executive Officer

Subject: Agenda Item 16A. In the Matter of the Petition for Reduction of Penalty or
Termination of Probation

Dr. Gregory Lawrence Tom, Petitioner, was issued Optometrist License Number 10427 by the
Board on September 22, 1994. On March 26, 2007, the Board filed an Accusation against
Petitioner charging him with violating laws and regulations of the Optometry Practice Act. The
Petitioner entered into a Stipulated Surrender of License, adopted by the Board, effective
April 3, 2008.

On or about February 23, 2009, the Petitioner filed a Petition for Reinstatement of License, which
the Board granted effective January 1, 2010. Petitioner’s license was reinstated, immediately
revoked, the revocation was stayed, and the license was placed on probation for five years. The
Petitioner filed a Petition for Reduction of Penalty or Early Termination of Probation on November
19, 2010, which the Board denied, effective August 16, 2011.

On or about August 18, 2011, the Board filed a Petition to Revoke Probation against the Petitioner.
By Decision and Order effective August 29, 2012, the Board adopted a Proposed Decision granting
the Board'’s Petition. Petitioner’s license was revoked effective August 29, 2012.

On or about May 1, 2013, Petitioner filed a Petition for Reinstatement, which the Board granted
effective December 11, 2013. Petitioner’s license was reinstated, immediately revoked, the
revocation was stayed, and the license was placed on probation for five years.

The Petitioner is requesting the Board to grant his Petition for Reduction of Penalty and Early
Termination of Probation.

Attached are the following documents submitted for the Board’s consideration in the above
referenced matter:

1. Petition for Reduction of Penalty or Termination of Probation

2. Copies of Order Denying Petition for Reconsideration, Decision, Order Denying Petition for
Reconsideration, Decision and Order, Order Denying Petition for Reconsideration, Petition
to Revoke Probation, Decision, Decision, Decision and Order, and Accusation

3. Certification of Licensure
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Petition for Early Termination of Probation

Gregory Tom, O.D.
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STATE BOARD OF OPTOMETRY
2450 DEL PASO ROAD, SUITE 105, SACRAMENTO, CA 95834
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PETITION FOR REDUCTION OF PENALTY
OR EARLY TERMINATION OF PROBATION

Mo petition for reduction of penalty or early termination of probation will be entertained until one year after the effective
date of the Board's disciplinary action. The decision of the petition will be made by the full Board and in accordance
with the attached standards for reinstatement or reduction of penalty. Early release from probation or a modification of
the terms of probation will be provided only in exceptional circumstances, such as when the Board determines that the
penalty or probationary terms imposed have been excessive, considering both the violation of law charged and the
supporting evidence, or when there is substantive evidence that there is no more need for the degree of probationary
supervision as set forth in the original terms and conditions. As a rule, no reduction of penalty or early termination of
probation will be granted unless the probationer has at all times been in compliance with the terms of probation.

PLEASE TYPE OR PRINT LEGIBLY

1. NAME (FIRST ) {(MIDDLE) (LAST) CERTIFICATE OF
. — REGISTRATION NO.
Grae ey L Jorr
2. ADDRESS {(NUMBER) (STREET) DATE OF BIRTH
28 2 Ay{nwunf' cT T~76-6F
(CITY) {STATE) (ZIP CODE) TELEPHONE
San Rarwn  CA 278 (760206 Fr52
3. PHYSICAL DESCRIPTION (HEIGHT) (WEIGHT) (EYE COLOR) (HAIR COLOR)
S se ! /5y y, o San
4. EDUCATION: NAME(S) OF SCHOOL(S) OR FOP
UCA (S) OF SCHOOL(S) OR COLLEGE(S) OF OPTOMETRY ATTENDED U € Bet. F/,
NAME OF SCHOOL 7
UC Berkarer Scmne OF Jpmmmemer
ADDRESS __ (NUMBER) (STREET)
zi¢ Mimen J’/ﬂ Lt
(CITY) (STATE) (ZIP CODE)
Beegrer A gYF 2o

5. ARE YOU CURRENTLY LICENSED IN ANY OTHER STATE? D‘(ES

[ No

STATE

LICENSE NO.

ISSUE DATE | EXPIRATION DATE

LICENSE STATUS

6. List locations, dates, and types o

f practice for 5 years prior to discipline of your California license.

LOCATION

DATE FROM DATETO TYPE OF PRACTICE
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7. Are you or have you ever been addicted to the use of narcotics or alcohol? 0O ves Bno
B. Are you or have you ever suffered from a contagious disease? O vesBno

8. Are you or have you ever been under observation or treatment for mental n‘r'ESmND
disorders, alcoholism or narcotic addiction?

10. Have you ever been amrested, convicted or pled no contest to a violation
of any law of a foreign country, the United States, any state, or a local
ordinance? you must include all convictions, including those that have
been set aside under Penal Code Section 1203.4 (which includes

diversion programs) O vyes @no
11. Are you now on probation or parcle for any criminal or administrative vickations in

this state or any other state? (Attach certified copies of all disciplinary or court

documents) u*l"ES HND
12. Have you ever had disciplinary action taken against your optometric license

in this state or any other state? B ves Ono

IF YOU ANSWERED YES TO ANY OF THE ABOVE QUESTIONS, YOU MUST ATTACHMENT A STATEMENT OF
EXPLANATION GIVING FULL DETAILS.

ON A SEPARATE SHEET OF PAPER PROVIDE THE FOLLOWING INFORMATION

13. List the date of disciplinary action taken against your license and explain fully the cause of the disciplinary action.
14. Explain fully why you feel your license should be resiored, or the disciplinary penalty reduced.

15. Describe in detail your activities and occupation since the date of the disciplinary action; include dates, employers and
locations.

16. Descnbe any rehabilitative or cormective measures you have taken since your license was disciplined to support your
mm“ I.

17. List all posi-graduate or refresher courses, with dates, location and type of course, you have taken since your license
was disciplined.

18. List all optometric literature you have studied during the last year.
19. List all continuing education courses you have completed since your license was disciplined.

20. List names, addresses and telephone numbers of persons submitting letters of recommendation accompanying this
| declare under penalty of perjury under the laws of the State of California that the answers and information given by me in

compieting this petition, and any attachments, are true and | understand and agree that any misstatements of material
facts will be cause for the rejection of this petition.

Date ”%ﬁ{/ﬂ' Signature ‘}4'\

All items of information requested in this petition are mandatory. Failure to provide any of the requested information will
resuit in the petition being rejected as incomplete. The information will be used to determine qualifications for
reinstatement, reduction of penalty or early termination of probation. The person responsible for information maintenance
is the Executive Officer of the Board of Oplometry at 2420 Del Paso Road, Suite 255, Sacramento, California, 95834. This
information may be transferred to another governmental agency such as a law enforcement agency, if necessary fo
perform its duties. Each individual has the right to review the files or records maintained on them by our agency, unless
the records are identified confidential information and exempted by Section 1798.3 of the Civil Code.




Introduction and Summary



Introduction

[ am Gregory Tom and [ am an optometrist. I graduated from the UC Berkele
School of Optometry in 1994. As an optometrist, | took an oath that will uphold and
honorably promote by example and action the highest standards, ethics and ideals
of my chosen profession. As a UC Berkeley optometric student, I excelled in the
program and was one of the first students to participate in the externship progra
at UCBSCO. I traveled to Atlanta, Georgia and spent time with patients with severe
diseases in one of the top ophthalmology practices in the state. [ stayed late and
donated as much time as I could on functions and programs that were in need of
extra help. I knew immediately I would be in private practice to utilize my clinical
skills to help serve my community.

During my career, I always placed the treatment of those who seek my care as a
priority and I never refused anyone treatment even if they could not afford it. I
often volunteered at Lion Sight Savers Foundation events, the Red Cross, local health
fairs, the UC Berkeley mobile clinic, and returned to volunteer at the School of
Optometry post graduation. I continued all of these activities and also performed
eye exams on prisoners in the California penal system. [ visited local nursing homes
to help bed-ridden patients. The basis of my professional career was to give back to
the community in a multitude of ways. It gave me a great deal of persona
satisfaction to help others. My dream as a child was to become a doctor.

Along my career, | made some unwise decisions and did not honor my Optometri
Oath. My clinical skills have never been questioned and all of my patients have
always received the best in care. My mistake occurred when I attempted to take
financial advantage of an insurance company for the benefit of my practice and
patients. The patients received additional benefits that their vision plan no longer
reimbursed after some plan changes, and my practice would receive additional
reimbursement. Patient care was never compromised. My lack of judgment was
trying to justify providing for patients at the expense of the insurance company.

[ realize now that if [ wanted to help a patient financially, I should have gone a
different route. My office should have just paid for the extra pair of glasses for
patients and donated the professional fees to them. The insurance company should
have not been involved. I justified this earlier as I did not understand the ethical
boundaries. [ have learned that ethical standards exist in our profession to protect
patients, providers, and our community. Ethical standards are what help our
profession continue to grow. Without ethics standards, our patients would not trust
our professional opinions and our peers would not trust one another.



[ am petitioning the Board of Optometry for the reduction of my probation and
would like to request full reinstatement. Since my probation began in July 2009, I
have been reminded of the lack of ability to practice optometry and the failure to
honor the Optometric Oath. I am very remorseful. [ made a mistake for which [ am
reminded daily. I am very embarrassed and realize that there is no one to blame no
one but myself.

When my license was initially reinstated in January 2010, I had promised to work
diligently to fulfill all of my probationary terms. I proceeded to meet with m
probationary manager and eagerly met terms early and regularly. I exceeded the
required continuing educational hours. [ exceeded by twice the amount of required
community service hours and continued to volunteer beyond the required 24-
month term. In fact, [ actually started volunteering six months earlier in July 2009. 1
will continue to provide community service into 2015, which will amount to a total
of six years of service. In addition, I communicated regularly via email and phon
with board monitors.

Another critical, but this time unintentional, error occurred when I did not think to
report my place of practice at local community colleges. What I had categorized in
my mind as community service because [ was trying to help local community colleg
students by offering eye exams and eye wear at nominal fees and far below what
would be charged in any other optometric office, I was still practicing optometry in
every sense. These efforts were not meant go against my probationary terms, [ had
described this future activity in my initial reinstatement 2008 petition’s
introductory paragraph (see attached documentation *(Exhibit A).

Upon reinstatement, I visited the colleges ten times over a year. I did not inform the
Board of these activities and did not think to request prior approval. I had
inadvertently violated my probationary terms. I wanted the Board to know that I
accept full responsibility for my actions and that I should have consulted the board
monitor for approval.

My exuberance to give back to the community and prove myself to the Board led to
this critical mistake. I attempted to make amends once I was made aware of this
violation by driving to Sacramento to discuss this issue immediately with my Board
probation monitor. I acknowledged what I had done and that [ even immediatel
returned stipends I had received. I also made an additional non-taxable donation to
each college’s health department, which they accepted. For the record, I did not
report the donations as a tax deduction. This was my way of showing m
commitment to positively impacting the lives of these students.



The Board accepted my apology and allowed me to regain its trust by granting m
reinstatement in December 2013.

Since December 2013, I have worked diligently to meet all my required terms. I
satisfied and passed the California optometry law exam early. I satisfied the yearly
ethics class early. [ exceeded the required work hours per month including require

volunteer hours per month. I even exceeded the terms of probation by continuin

to provide non-optometric community service and additional continuing
educational requirements that were outlined in my initial 2009 probationary terms.
[ did this to show the Board that I was committed to exceeding the required terms
and that I was serious about changing my character and ethical values. I have
continued to do community service at the First Tee of Contra Costa. This is a non-
profit organization that uses golf to teach life skills to children ages 5 to 17 years of
age. Prior to my initial probation beginning in January 2010, I started volunteering
in July 2009 with Board approval. I originally made a commitment to the First Tee
director and organization to provide community service for greater than the origina
probationary term of 24 months. [ am currently still volunteering there and this
coming July will be 6 years of service. I volunteered almost 200% of the require

monthly hours and verified my service with quarterly reports. I even continued
theses services after my license revocation in August 2012. [ have refused an

monetary compensation. [ am a First Tee Certified Coach. The First Tee is a
nationally recognized program in every state. The complete program is about 12
years and many students are able to receive scholarships toward college. I teach life
skills and values in all classes such as Honesty, Respect, Perseverance,
Responsibility, Integrity, Courtesy, Judgment, Confidence, and Sportsmanship. I
teach the appropriate cognitive life skills and how to use them in life, school, and in
our community. Examples of lessons are as follows: Planning for the Future,
Challenges, Developing a Goal Ladder, Respect for Oneself, others, and our
community. [ am responsible for students’ progression through the program. If
they require more help, coaches are there to help them outside of the First Tee also.

[ truly enjoy the First Tee experience. Not only have I helped hundreds of students,
they have helped me grow as a person also. One of the life skills we teach is to
develop a “Go To Person.” Several students actually chose me to be their Go To
person. Working with students has been an invaluable experience and pleasantly
therapeutic for me. It makes me realize that | am a role model and that my actions
have an effect on everyone around me. The First Tee has been a great tool in m
continued rehabilitation. I truly feel I can be a trusted professional contributing to a
community again.

Finding a volunteer optometric community service (as opposed to a non-optometric
community service) was a very challenging term. There are very few clinics and
options to meet this requirement. I was refused at several places because of m

probationary status. Directors of the board and chief medical officers did not want
probationary optometrist in their clinics. One organization claimed liability issues.
Another said that their board vetoed the idea of having on staff an optometrist on



probation. This was another strong reminder of the stigma of my probationar
status.

[ satisfied my optometric community service by volunteering for Rotacare at the
Davis Street Health Clinic in San Leandro. Rotacare is a free clinic where doctors
provide free medical treatment for non-insured patients. [ started the eye clinic at
Rotacare. Prior to my start, there was no eye service available. In that community,
there is a segment of un-insured patients. I provided all the equipment in the ey
clinic from the phoropters, trial lens, pupilometer, portable Goldman tomometer
retinoscope, opthalmoscope, and BIO. I also helped find the Slit Lamp microscope.

[ treat patients from 3 months old to 80 years old. I see many patients who are new
to the United States and never received adequate optometric care. [ am proud to tell
them I am an optometrist. I also interact with many MDs and residents. [ am able to
teach residents and MDs about the role modern optometry plays in health care.

As a doctor, I must hold myself to a higher standard of ethics and professionalism
Furthermore, [ am the only one responsible for monitoring myself. No one is goin
to ask me every time if | am doing the right thing. The past five years has painfully
educated me on how I must make wise choices even when no one is looking. This
was not taught in school. This is an internal trait that one take care to develop. M
moral compass has changed and I realize that my actions affect not only me, but
those surrounding me, including my patients, my community, my peers, and m
family.

Each day I am reminded of my past decisions. I surrendered my optometry license,
my practices, and hundreds of patients and friends. The years of building a practice
have been lost. My reputation in the community has been damaged. Long time
friends and patients have stopped communicating. I have lost touch with man
good staff members and their families. The loss of my license even prevented me
from treating my own parents. My mother suffered vision loss from anterior uveitis
that led to severe optic nerve damage and glaucoma. My grandmother has macular
degeneration. My father is blind in one eye. The disgrace of not being able to treat
my own family is a scar that I will never forget. Unfortunately, I cannot alter m
past decision and I must live with these scars as reminders for the rest of my life and
career.

[ am very remorseful for my actions. [ blame no one but myself. I am fully aware of
my actions and what it has cost my family and me. I have learned tremendously and
[ am now a better person. I truly believe that dealing with consequences of my past
actions has taught me something that [ will never forget for the rest of my life. The
life lessons I have learned will influence how I respond to future situations where I
have a choice to make sound decisions that are of benefit to future patients, the
community of where I practice and to the larger society. I am forever a change
person.



Activity Summary Since December 11, 2013

1. Community Service (Non-Optometry)

Since my license was reinstated on December 11, 2013 I continued to devote a great
deal of time to my volunteer community services with The First Tee. My initial
probationary terms of 2010 stated I had to perform 24 months of service at 10
hours per month. With Board approval, I began early in July 2009 even prior to m
full reinstatement on January 2010. I volunteered almost double the require
hours. [ continued to volunteer for The First Tee between August 2012 and
December 2013 when I was not able to practice optometry and the terms of
probation did not apply. I even continued to send my Board probation monitor
monthly reports and emails.

[ have continued to volunteer with The First Tee throughout 2014 and have
committed to 2015. I perform the same amount of volunteer service hours. [ work
on a complete volunteer basis and have declined monetary compensation. I have
traveled within the US to further my training. [ have taken classes from
psychologists, Ph.Ds, and other professionals to better understand how to deliver
life skills and Core Values to young students. The life skill and core values are
invaluable to not only the students but they remind me that I must be a role model.
[ made this commitment because I want to impact the lives of others outside of
optometry and while I was away from optometry. Teaching its values and lessons
has helped me become a better person. I wanted to prove to the Board that [ m
actions, and not just words, reflect my outlook on life and my community.

2. Community Service (Optometry)

Beginning December 11, 2014, I was required to provide free optometric services on
a regular basis to a charitable facility for a minimum of 16 hours per month. After
lots of research, I located Rotacare of Davis Street in San Leandro, CA. Rotacare is a
free clinic that provides health care to individuals and families who do not have an

medical insurance. The Medical Director was open to the idea of me providin

services while on probation. The only problem was they did not have an eye clinic.
To meet this requirement, I proposed that I be allowed to start the eye clinic and I
would provide the necessary equipment. I brought in my own phoropters, stand
chairs, portable tonometer, trial lenses, retinoscope, ophthalmoscope, BIO, and all
lenses. I even helped locate and assemble a slit lamp. Initially, [ had to move the
equipment each week from storage to a designated room each week. [ have been
able to help hundreds of patients. Most are below poverty level and have no
insurance. Many are young families who have lost their jobs and struggling to find a
job. Many have poor vision and no access to an optometrist. They are very grateful.

[ have exceeded the required monthly hours and often stay late to help with
patients.



This condition was very challenging. First, there are not many free optometri
services available in the Bay Area where you can provide this many hours pe
month on a regular on going basis. Many programs are only available a few times a
year. Next was the challenge of being approved by the charitable organizations
board of directors (BOD). I found two organizations that both denied my ability to
volunteer because of my probationary status. They needed help but were adamant
about requiring Optometrists with no restrictions.

3. Continuing Education

[ have continued to educate myself and increase my knowledge of optometry in
various manners: (1) attending continuing educational (CE) seminars, (2) studyin

numerous articles in optometry and ophthalmology reviews, and taking (3) online
courses for continuing education credits. Prior and during my probation, I
continually attended more than the 50 hours per two years that California law
requires. Prior to my reinstatement in 2010, I attended over 40 hours of CE.
During the reinstatement period, [ was required to take 40 additional CE hours per
year in addition to the normal 50 hours every two years. In summary, continuin

education hours completed from 2009 to 2010 was 89 hours, 2011 to 2012 was 133
hours, and 2013-2014 was 173 hours. | am devoted to my profession and respec

the need to stay educated and remain at the forefront of my profession. (se

Petition question 19)

4. Ethics Course

The initial surrendering of my license was related to unprofessional conduct and
this type of behavior was due to unethical decisions. My initial probation required I
complete one ethics course. [ completed the Board approved course at SCCO by Dr.
Berman ahead of schedule and wrote multiple ethical essays that were evaluated b
Dr. Carnevalli. I have continued to take additional ethics courses each year (3 hours
of CE for each year 2010, 2011, 2012, 2013). My reinstatement of December 2013
required [ take an ethics course by December 11, 2014 and annually thereafter. I
completed and met the ethics course requirement in January 2014, almost a yea
before required deadline.

5. CA Optometry Laws and Regulation Exam

The probationary term was required complete by February 19, 2014. I successfull
passed the CA Law and Regulations Exam on 12.05.2013. Similar to all m
probation terms, I accomplished this requirement ahead of schedule and prior to m
probation term beginning (12.11.13). This further supports my eagerness to
practice and further emphasizes how devoted I am to Optometry as my profession.
(see Exhibit(s)).



6. Volunteer Coaching

In addition to volunteering for the First Tee for the past 5.5 years, I have also
volunteered at other youth activities. For the past four years, I have also
volunteered to help Alameda and Contra Costa counties with their recreation
programs. I have coached several teams in baseball, basketball, soccer, and golf. I
also volunteered to serve as a referee. I truly love teaching and helping local youths.
[ bring a great deal of my life skills and core values to these sports. [ work very hard
to make sure the students are not just playing but also learning about how to
respect themselves, the game, show integrity, and good sportsmanship. Most
recently and for the past 18 months, [ have volunteered to help instruct athletes and
promote life skills at a non-profit 501c AAU basketball clinic in Contra Costa County.

7. Letters of Recommendation

The personal discipline I have shown in my efforts to reinstate my license and
remain on probation is only one component. The completion of my rehabilitation is
also witnessed in those who see me on a regular basis. Those individuals are able to
state that I have changed for the better. Not being able to practice optometry from
2006 to 2010 and during 2013 has been a tremendous struggle emotionally and
professionally. These challenges have not frustrated me but made me stronger. I
have been able to return to optometry and serve the community. Those around me
will attest that I am not the same person who made those earlier poor decisions.



Closing

In my 2012 petition for reinstatement, I had promised the Board that I would
continue with my previous probationary requirements and whatever new
probationary terms were added. The presented documents and attestation prove
that [ have kept my promises and that I am a devoted professional with good ethics
decision-making abilities. I am true to my word and that I am more than safe to
return to serve my community as an full reinstated optometrist. Optometry was one
of way of helping others. My probation and time off from practicing has shown me
other ways I am able to positively affect others and even serve as a role model. I
believe that I am a better person from my probation and that I am returning as a
much-improved professional. My actions over the past year should greatly reduce
the Board’s concerns about my character. I have the discipline and moral compas
to serve my community.

[ am aware of my mistakes and accept the blame that it was my actions that led to
my violation of my past probationary terms. I am strong and confident enough to
know that I will make the correct choice when faced with future challenges. I will
not disappointment the Board. [ have a much higher set of standards and better
morals.

It is most important for the Board to understand that I have worked diligently this
past year. [ have had to endure ridicule and doubt by potential employers and even
been denied the ability to volunteer as an optometrist. More importantly, [ have
accepted myself and realize my actions affect others around me. My journey from
surrendering my license (2007) to the initial reinstatement (01.2010) to the
revocation (08.2012) to my reinstatement (12,2013) to the hopeful ending of m
probation term (2015) has been a long process. The dedication and rehabilitative
processes have placed me a in a position to return safely to optometry. Like the
students I teach about “goal ladders,” I have conquered each challenge towards the
top of the ladder and my dream of being a fully reinstated optometrist.

At this time, | am requesting the Board of Optometry decide to end the term of m
probation and fully reinstate my license. My past decisions will forever be a stern

reminder and a life lesson never forgotten. I would cherish the ability to start m
career anew and rebuild a new foundation for my family.

Thank you for your consideration and time.

Gregory Tom, O.D.



Questions 13-20



Question 12: Have you ever had disciplinary action taken against your
optometric license in this state or any other state? Please attach a statement of
explanation

Question 13: List the date of disciplinary action taken against your license and
explain fully the cause of the disciplinary action.

These questions are very similar both Questions 12 and 13 are addressed below.

Yes, | have had disciplinary action taken against my optometric license in the state of California. |
voluntarily surrendered my license in October 2007 and the Board of Optometry accepted this as of
April 2008.

Vision Service Plan, VSP, performed its annual audit at my office locations. My San Mateo office was
audited and found to have zero (0) violations. Subsequent audits of the San Ramon and San Jose offices
produced several discrepancies with regards to billing o medically necessary contact lenses and glasses
over contacts and prescription sunglasses for children. The audit was for 2001-2002.

At these offices, VSP specifically audited only patients that involved the above categories, necessary
contacts and sunglasses on children. There were total of 3 files audited in San Jose and 37 files
audited in San Ramon.

hired an outside consultant, Dr. Daniel Lau, to review all the charts. He agreed with some of the VSP
findings and indicated there was evidence of overbilling on contact lens supplies and children’s
sunglasses. VSP claimed that | owed them approximately $85,000 in fees of which $50,000 was paid
immediately at the VSP hearing. Many of the charges were contested with supporting documentation
and shown to be correct. VSP, however, never responded to the claims. Several patients were in the
middle of their fittings and had yet to return for follow up and they wore contact lenses, yet VSP did not
respond to our evidence. The financial difference was withheld from our offices and VSP never
provided any means of accounting or explanation of benefits.

Many of the claims were for medically necessary contact lenses. These patients had prescriptions that
were -10.00 or worse and met the need for medically necessary under VSP guidelines. VSP had always
allowed back up pair of lenses for patients that meet these requirements. However, VSP had changed
its rules to eliminate this and only allowed glasses over contacts. | had several patients negatively react
to this change. | then would request the lab to remove the lenses and replace them with their full
prescription so the patient now had a back u pair. At the time, | felt that the insurance company was
not taking care of the patient. The patient still paid for all their costs and got their contacts covered
also. We used a prefilled out form from VSP and always got paid the same amount. The fees received
were in slightly higher than fees for private paying previous patients. The patient care and diagnosis
was never compromised; however, the patient did receive benefits they would not normally have



received under the new guidelines. Thus, the practice and patient benefited financially. In addition,

some children were given prescription sunglasses and in some cases just non-prescription sunglasses. |
understood that VSP did not allow nonprescription lenses. My actions were foolish, irresponsible, and
unethical in trying to take something from an insurance company even though it benefited the patient.

When [ first obtained my optometry license | worked for a few private VSP doctors and they showed me
how sunglasses were approved with just the smallest of prescriptions. | did not feel comfortable in
giving prescription lenses to those who did not require it, so | contacted the lab and asked them if there
was a way to remove the lenses and provide them with a better lens. They said yes and provided plano
polycarbonate grey lenses. These actions were obviously not appropriate and very unprofessional and
unethical. At the time, | thought it was a great way to promote sunglasses and get them covered under
their insurance and help the parents out who were financially challenged. This method of billing was
only done o these select patients. VSP subsequently removed me from its panel in 2002. Other major
insurance companies were made aware of VSP findings and performed audits but no billing
discrepancies were found and | remained in good status until | sold the businesses in February 2006.

The overbilling accounted for less than 0.5% of the total number of yearly exams. However, this in no
way justifies what was done, even if it was just one patient.



14. Explain why you feel your license should be restored, or the
disciplinary penalty reduced.

feel my current probation should be reduced and my license fully reinstated because of my
atonement and actions within the last 2 months.

The voluntary surrender of my license in October 2007 showed that | was willing to account for
my actions. Regardless of differing interpretation, the fact is that | showed poor judgment and
did not comply with VSP’s rules. As a result, had to sell my practices and lost the respect and
trust of my patients, and even my family. The inability to care for my family during this time is a
reminder that will never forget. My mother suffers from glaucoma secondary to a herpetic
infection. My father lost his vision in the right eye secondary to toxoplasmosis. My nephew
suffers from a visual processing and learning disability.

August 29, 2012 was the first time my license was revoked. It was a harsh reminder of what had
happened to me in October 2007. The loss of the ability to practice optometry is an
unforgettable experience. | became an optometrist because of the positive impact could make
in someone’s life. have had the distinct experience of losing a life while tending to a patient as
well as several sight saving experiences.

During my initial probation, | worked diligently to meet all terms of my probation early. |
finished my Ethics class immediately and all the required essays. | traveled to meet with the
director to discuss it personally. | paid my restitution to the Board. | exceeded the continuing

education requirements. My community service hours were at least double what was required.

also started my community service months service early. Even after my community service
term (24 months) was completed continued to volunteer. even sent monthly and quarterly
reports to my probation monitor after my license was revoked on August 29, 2012.

Today, | am still voluntarily performing non-optometric community service in excess of the initial

probation terms. have made commitments to The First Tee and its directors. have and will
continue to impact the lives of The First Tee students in a positive manner. As of July 2015, | will
have volunteered for The First Tee for 6 years.

From 200 to August 2012, have volunteered at local schools to contribute back to the

community. | have developed an optometric education program to teach elementary school
children in economically challenged areas. | have taught in various classes each month during
the year in Alameda and Contra Costa County. | educated students o the anatomy and
functions of the human eye. | have received hundreds of letters from the students who are so
appreciative of the time. This is critical in our schools given the lack of funds to do such
activities.

In addition, volunteered at schools to help enhance their science programs by conducting a

“cow eye dissection” at various schools in Alameda, Contra Costa, and San Mateo County. All of
the schools are lacking the necessary funding for such science projects. | purchase fresh cow



eyes from slaughterhouses and bring them to the students to learn about the anatomy of the
eye. The students are able to touch the parts and learn and have fund at the same time. Itisa
priceless experience. It has been so impacting that word is spreading and more teachers want
the dissection in their classrooms.

Continuing education is another reason for my full license reinstatement. Although my clinical

skills and diagnostic abilities were never in question, | have continued to keep my knowledge
sharp by adhering to all my probationary terms during my probation and even post of my
revocation in August 2012. have taken 163 hours of continuing education from 2013 to 2014.
From 201 to 2012, completed 133 hours. In 2010, completed 89 hours of continuing
education hours. In 2009, while | was not licensed to practice, | completed over 4 hours of
continuing education.

Providing free optometric community service was a requirement of my probation. | have been

volunteering at RotaCare in San Leandro, CA. Rotacare clinic is a non-profit corporation where
doctors and nurses provide free medical care to the non-insured surrounding communities. |
started the eye care clinic at Rotacare. Prior to my start, there was no eye service available. In
that community, there is a segment of un-insured patients. provided all the equipment in the
eye clinic from the phoropters, lensometer, trial lens, pupilometer, portable Goldman
tomometer, retinoscope, opthalmoscope, and BIO. | also helped locate and repair the Slit Lamp
microscope currently in use.

treat patients from 3 months old to 80 years of age. see many patients who are new to the
USA and have never received adequate optometric care. am proud to tell them am an
optometrist. | also interact with many MDs and residents. | am able to teach residents and MDs
about the role modern optometry plays in health care and how optometrists d much more
than just glasses.

In summary, have effectively been honoring my probationary terms since January 201 and it
was been over 5 years. have accepted full responsibility for my poor judgment. The extended
volunteer non-optometric community service, volunteering a greater number of hours than
required for the optometric community service, volunteer lecturing, ethic classes, continued
education hours, and volunteer science class dissections are way for me to show that | am
committed and ready to return to optometry and that | am very serious about proving myself to
the Board that | can safely practice in and contribute positively to the community.



15. Describe in detail your activities and occupation since the date of the
disciplinary action; include dates, employers, and locations.

Since my license was reinstated December 11, 2013, | have been adhering to my probationary
terms.

have been volunteering at The First Tee since July 2009 with Board approval. began my
volunteer work 6.0 month prior to my initial reinstatement (01/2010). made the decision to
continue this community volunteer service despite not having it be a requirement during my
revocation period nor be a requirement for the latest probationary terms. | chose to do this
because its enables me to positively affect youths and provides me yet another way to give back
to the community. have committed to do this in 2015 also. It will be 6 years this coming July.

For the past five years, | have taught two to three classes each week. One class is called the
Target class and it is an introductory class exposing students to early life skills. teach lesson
about respect, how to ask for help, how to aim, how to get along with others, safety, and how
golf as a sport relates to school and home.

Another class is called Birdie and it is composed of more advanced students. In this class, we
are implementing the 9 core values (Honesty, Integrity, Respect, Confidence, Responsibility,
Perseverance, Courtesy, Judgment, and Sportsmanship) and life skills (what is a goal vs. dream,
goals that are positive, important to you, specific, and under your control, goal ladders, dealing
with challenges).

The third class is more advanced class called Eagle. These students are continuing their
mastery of the core values and healthy habits and the life skills (building a go to team,
appreciating diversity, dealing with conflicts, and planning for the future). These are the future
leaders and college students. My interaction with them is very important in their planning for
their college choice, career choice, and various life decisions at home and at school.

have been a volunteer coach in my community for youth sports and development in the cities
of San Ramon and Walnut Creek for the past years. have also spent last two years
volunteering with the Catholic Youth Organization. have implemented a lot of my life skills and
core values into these settings. The directors and parents of these other leagues have noticed
my unique teaching style and how it relates outside of sports. | have actually been asked to
coach other teams and parents are now requesting for me to be their children’s coach. | truly
believe this is yet another way am positively impacting youths.

My volunteer optometry work at RotaCare at Davis Street Clinic has been another rewarding
experience. Finding volunteer organization to practice optometry was a very challenging task.
Several clinics denied my volunteer requests stating their Board did not approve probationed
ODs. approached RotaCare about starting an optometry clinic. | explained the high demand in
the area and the need for this added service. Rotacare is the free clinic where doctors provide
free medical treatment for non-insured patients. Prior to my start, there was no eye service



available. The clinic did not have any funds to start an optometry clinic and vendors would not
donate any equipment. The solution: provided all the equipment in the eye clinic from the
phoropters, trial lens, pupilometer, portable Goldman tomometer, retinoscope, opthalmoscope,
and BIO. I also helped locate the slit lamp microscope.

treat patients from 3 months old to 80 years of age. see many patients who are new to the
USA and have never received adequate optometric care. | am proud to tell them | am an
optometrist. | also interact with many MDs and residents. | am able to teach residents and MDs
about the role modern optometry plays in health care. began seeing patients on January 30,
201 but my work to initiate the clinic and locate equipment began much earlier.

Working as an employed optometrist was just as daunting a task. My previous employer who
wrote a letter of recommendation for me in 2012, had to hire another optometrist when | had
to stop practicing in August 2012. Many potential employers would not hire an optometrist on
probation, as insurance carriers did not allow probation optometrists to see patients. Often
many ridiculed me if | was granted an interview. Corporations stated that HR did not allow
optometrists on probation.

found some temporary work for an independent optometrist, Tammy Nguyen, who worked at
JC Penny Optical in San Bruno. | was strictly an on-call doctor. | was appreciative of the offer to
work and meet my probationary terms. | practiced general optometry doing eye exams and
contact lens fittings. | was offered far less compensation than other optometrists, though, due
to my probation. | began working for Dr. Nguyen on 12.27.2014 and continued until 04.2014
when she gave up her lease.

was employed by Dr. William Ellis, M.D., from 03.01.2014 until 08.23.2014. | worked at his
locations in El Cerrito, Walnut Creek, Corte Madera, and San Francisco. | screened for LASIK,
pterygium, and cataract patients. | was again offered less compensation and often placed under
strict instructions of not to consult and just examine patients and let the counselors decide if
they want surgery.

worked on call and for fill in for Dr. James Young, O.D., at Sears Optical few days month
from 01.27.14 until 09.26.14. | performed general eye exams and contact lens fittings.

Recently, | have been working for Dr. Tara Starr, M.D., in her Berkeley office and occasionally in
her Lafayette office. | perform general eye exams and work u all her surgical patients pre and
post op, glaucoma patients, diabetics and general ophthalmological patients. | began working
for Dr. Starr on 10.21.14 and | am still working with her part time.

have not been able to locate additional work as many owner-doctors will not hire an
optometrist o probation. Many corporations like my resume but | am often overlooked based
o my current license status.
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16. Describe any rehabilitative or corrective measures you have taken
since your license was disciplined to support your petition.

Part of my rehabilitation measures started in July 200 while | was looking for job for the first
time in over 15 years. Because of the economy, many optometrists who were going to retire did
not retire and returned to work or continued to work longer hours. As a result, obtaining a
position as an optometrist is very limited. Corporations were not hiring and private practice
jobs were limited at best. could not find a job. When did receive an interview, was often
told that | would not be hired even with all of my experience and professionalism because of my
past unprofessional conduct. Many employers did not want the Board of Optometry involved
in their practice nor did they want to expose their records for potential investigation. From that
point on, | was constantly reminded of the magnitude of my lack of judgment.

Since my license was revoked on August 29, 2012, | have continued to perform as if | was still on
probation. | continued to attend continuing education seminars. From 2013 to 2014, | have
completed over 173 hour of continuing education. | am very committed to my profession and
want to be at the forefront of it. am committed to the Berkeley Symposium in January 2015
(20 hours) and the Seeing is Believing Seminars in January 2015 (24 hours). |also plan on
becoming a glaucoma certified OD.

Another form of rehabilitation has been non-optometric community service by working with The
First Tee. stated work with the First Tee in July 2009 and this July 2015 will be 6 years of
community service. Thisis non-profit that helps introduce inner city and economically
challenged children to the game of golf and its unique values. | am responsible for teaching the
children life skills and how those skills relate to everyday life and how it will impact them and
affect them in positive manner. There are core values: Honesty, Perseverance, Respect,
Sportsmanship, Integrity, Responsibility, Confidence, Judgment, and Courtesy. We teach each of
these values and how students can apply these everyday at home and in life.

My initial probation term (2010) was to perform 10 hours per month for 24 months. | have
consistently performed greater than this and doubled the required hours. Furthermore, this
condition ended on July 2011. | have continued this rehabilitation activity and increased the
hours since my revocation o August 29, 2012. | have even traveled outside the state to Arizona
and Nevada to further my education and commitment to The First Tee. | have actually passed
all my teaching credentials which is about ~ year process. | have also committed an
additional 2 months of service in which declined to be compensated monetarily. This is just
another way for me to contribute to the community without my optometry license. Each day |
am able to impact some student’s life and nurture their ethics and values moving in to the
future. am also able to help them plan for the future. This is also rehabilitative towards my
future plans as a reinvigorated optometrist willing to positively affect my community with a new
set of values and morals. As much as The First Tee needs a mentor instructor, | need The First



Tee to guide me through my past and future challenges. The core values and life skills has made
me a better person and assisted me in making better decisions moving forward.

have also taken an ethic course on 01.27.2014 by Dr. Roberto Pineda M.D., and Nancy
Holekamp, M.D. The title was Ethical Issues. The article addresses how doctors face ethical
challenges how they apply to private practice and decisions we face daily in practice.

Another form of rehabilitation has been my volunteer optometry services with RotaCare at
Davis Street in San Leandro, CA. This requirement was 16 hours per month. | have devoted in
excess of these hours almost every single month. | started the eye clinic here at RotaCare. They
never had an eye clinic. | provide great and needed service for this diverse economically
challenged community. am truly fortunate when see the expression on patients see. Many
are from foreign countries and have never had optometric eye care. Others have lost their jobs
and have not received eye care in several years. Their expressions of happiness and words of
gratitude are worth every minute. | truly feel that | am helping the community. RotaCare
needed an optometrist but the Dr. Tom, the optometrist needed RotaCare just as much. As
much as | have given, | have received and | am reminded of what an impact | have on those
around me.



17. No courses were taken except fo continuing education

18. List all optometric literature yo have studied during the last year.

Review of Optometry

Optometric Physician

Optometric Management

Eye and Contact Lens Science and Clinical Practice
Optometry Today

Vision Monday

No vk wbhR

American Journal of Ophthalmology

Here is a sample list of the various articles that | have read and studied in the last 12 months:

Updates in Ocular Surface Wellness 1

Increase Your Allergy Know How

Eye On Glaucoma

The Lowdown o Blue Light Good vs. Bad

When The Retina Reveals a Blood Disorder

Glaucoma Case Chronicles part 1

The Contact Lens Infiltrate Think

Diabetic Retinopathy: Optometrist Role
Fluoroquinolone with Broad Spectrum Antibiotic Potency

Glaucoma Case part Il

Post Operative Inflammation and Pain

Blepharitis Management: Current Thinking and Clinical Insights

Blue Light and its Connection to AMD

Dry ARMD vs. Wet ARMD Clinical Findings

Inflammation and Dry Eye

Diabetic Macular Edema

Diabetic Retinapathy Comprehensive

Retinal Vein Occlusion

Bacterial Conjunctivitis

Sebaceous Carcinoma

Pars Planitis

Giant Cell Arteritis

Hyphema

Cystoid Macular Edema

Hypertensive Retinopathy

Posterior Vitreous Detachment and Its Signs

Retinal Arterial Occlusion

Low Tension Glaucoma

Glaucoma Chronicles Part IlI

Herpes Simplex Keratitis

Preseptal Cellulitis

Viral Conjunctivitis






19. List all continuing education courses you have completed since your license

was disciplined.

No ok wDNRe

Berkeley Practicum Berkeley, CA

Morgan Sarver Symposium Berkeley, CA

Ethical Concerns

Optometry Medical Model Initiative

CEing is Believing
Berkeley Practicum 2015
Seeing is Believing 2015

January 18-20, 2014 (20 hours)
May 2-4, 2014 (21 hours)
January 27, 2014 (1.0 hours)
September 4, 2014 (2.0 hours)
July 16-18, 2014 (24 hours)
January 17-19,2015 (20 hours)*
January 28-29, 2015 (24 hours)*

*These are CE courses that are already registered and scheduled to be in attendance



20. List names, addresses, and telephone numbers of persons submitting
letters of recommendations accompanying this petition.

James Young, O.D.

Probation Monitor

170 Stoneridge Mall Rd, 3" Floor
Pleasanton, CA 94588
510-333-1275

Honorary Braden C. Woods
Superior Court of CA
County of San Francisco

57 Polk St. — Dept. 8

San Francisco, CA 94102
415-551-3837

Michelle Tom, M.D.

Assistant Medical Director, Saddleback Emergency Department
2445 Health Center Dr.

Laguna Hills, CA 92653

310-251-0896

Monica Sanders

Director of First Tee of Contra Costa
405 Port Chicago Hwy

Concord, C 94529

925-295-1910

Craig Steinberg, J.D

Law office of Craig Steinberg, O.D, J.D.
573 Kanan Rd #540

Agoura Hills, C 91301

Mika Hiramatsu, M.D.

Medical Director RotaCare Bay Area
308 Teagarden St.

San Leandro, CA 94577

Dr.Tammy Nguyen, O.D.
32 Kearny St.
San Francisco, C 94108
281-989-6950



Continuing Education Certificates



UNIVERSITY OF CALIFORNIA, BERKELEY

BERKELEY « DAVIS + IRVINE *+ LOSANGELES +« RIVERSIDE +« SANDIEGO -+« SANFRANCISCO SANTABARBARA « SANTA CRUZ

DENNIS M. LEVI,O.D., PH.D. SCHOOL OF OPTOMETRY

DEAN BERKELEY, CALIFORNIA 94720-2020
January 21, 2014

To Whom It May Concern:

This is to certify that Gregory Tom, OD, attended the following lectures on January 18 - 20, 2014,
at the 25" Annual Berkeley Practicum. The continuing education program was presented by the
School of Optometry, University of California, Berkeley.

i
State C,/l— License No. / 0 (‘f Z z’ f State License No.

January 18, 2014 8 TPA Hours
(including 2 GLAUC-CE Hours)

Chirag Patel, MD Monday Morning Quarterback: Anterior Segment Triage and Treatments
Todd Margolis, MD, PhD Ocular Surface Diseases and Corneal Discomfort/Pain
Denise Goodwin, OD, FAAO Optic Nerve: ltis, Opathy, and Edema
Robert Prouty, OD, FAAO Glaucoma Treatments: From Medications to 'Reefer Madness'
January 19, 2014 8 TPA Hours

(including 2 GLAUC-CE Hours)
Robert Prouty, OD, FAAO Lumps, Bumps and Lid Lesions: Know When to Hold and to Fold
Leo Semes, OD, FAAO Adventures in Posterior Segment Grand Rounds
Harry Quigley, MD New Views of Glaucoma Therapy - 2014
Edward Chu, OD, FAAO Strokes and Ocular Manifestations in Your Patients:

Prevention & Management

January 20, 2014 4 TPA Hours
Mika Moy, OD, FAAO and How to Treat Anterior Ocular Infections: Updates and Practical Pearls

Christina Wilmer, OD, FAAO
“Name that Disease”: Cases and Treatments for Anterior Ocular Infections

Attendance Certification @
University of California
School of Optometry Patsy L. Harvey, O.D., M.P.H

Continuing Education Director

Website: http://optometry.berkeley.edu Email: optoCE@berkeley.edu Tel: 510 642-6547 Fax: 510 642-0279


mailto:optoCE@berkeley.edu
http:http://optometry.berkeley.edu

CERTIFICATE OF CONTINUING PROFESSIONAL EDUCATION

Accreditation: The Audio-Digest Designation: The Audio-Digest Audio-Digest Foundation is accredited as
Foundation is accredited by the Foundation designates most of its a provider of continuing nursing
Accreditation Council for Continuing Enduring Materials for a maximum of 2 education by the American Nurses
Medical Education to provide continuing AMA PRA Category 1 Credits™. Credentialing Center’s (ANCC’s)
medical education for physicians. Physicians should claim only the credit Commission on Accreditation,
commensurate with the extent of their Audio-Digest awards 2.0 contact hours
participation in the activity. (or 4.0 contact hours for the ACCEL
*Note: Each ACCEL program is program) for each clinical activity.

designaled (or a maximum of 4 AMA
PRA Category 1 Credits™,

GREGORY L TOM OD DATE 01/27/2014
202 ASPENWOOD CT CUSTOMER ID # 22175911
SAN RAMON CA 94582 LICENSE #

STATE OF LICENSURE:

THIS PARTICIPANT HAS SUCCESSFULLY COMPLETED THE FOLLOWING CE ACTIVITIES
(APPLIES TO TESTS GRADED Jan 27 2011 THRU Jan 27 2014)

VOLUME
DATE  ISSUE TITLE PRE/POST-TEST CE CREDITS
OPHTHALMOLOGY
01/27/14 49-04 ETHICAL CONCERNS 60% 100% 1.0

Roberto Pineda, MD, Nancy M. Holekamp, MD
Test answers: 1=D, 2=C, 3=A, 4=D, 5=A, 6=D, 7=D, 8=B, 9=A, 10=D
COPE # 30235-EJ, Event ID# 101652

TOTAL CE CREDITS EARNED : 1.0

1 . The Pennsylvania College of Optometry (PCO) at Salus University is designated by the Council on Optometric
P E'IHISY vania Practitioner Education (COPE) as the COPE-Qualified Administrator of Continuing Education for Optometrists for

C OH eoe Of O tomet Audio-Digest Ophthalmology. Upon COPE approval, PCO at Salus University designates each issue of Audio-Digest
g P l'y Ophthalmology for 1.0 CE credit for ODs for a maximum of 3 years from the publication date. ODs should contact
[S q ALUQ their state boards for the number of recorded media credits accepted: http://www.arbo.org/statecerequirements.php
& UhveY

W \ Audio-Digest Foundation”
‘.. An affiliate of the California Medical Association

Box 1898, Glendale, California 91209
Tel:(818)240-7500 « Fax:(818)240-7379 Page 1 of 1 LON OSMOND

www.audiodigest.org VICE PRESIDENT AND EXECUTIVE EDITOR


http://www.arbo.org/statecerequirements.php

UNIVERSITY OF CALIFORNIA, BERKELEY

BERKELEY = DAV =« IEVINE - LOSANGHES - RIVEREDE - SaNDEGO -

DENNIS M. LEVL, OD_ PHD.
DEAN

To Whom It May (,oncerm:

=  SANTA CRLE
SCHOOL OF OPTOMETRY
BERKELEY, CALIFORNIA 84720-2020
May 5, 2014

This is to certify that Gregory Tom, OD, attended the following lectures on
May 2-4, 2014, at the 29™ Annual Morgan/Sarver Symposium. The continuing education program
was presented by the School of Optometry, University of California, Berkeley.

CA-

State

LicenseNo. 7?4 2ZF7T state

May 2, 2014

Carl Jacobsen, OD and
Todd Severin, MD

May 3, 2014

Enty Bitton, OD

Ed Hernandez, OD
William Townsend, OD
Nancy Wong, OD

May 4, 2014
Leonard Messner, OD
Etty Bitton, OD
William Townsend, OD
Michael Samuel, MD

License No.

5 TPA Hours

(including S GLAUC-CE Hours)

2014 Updates on Detection, Diagnosis, Treatment and Management of Glaucoma
Glawcoma Cases - Parts | and 2

6 TPA, 2 MISC Hours
Red, Green and Yellow: Understanding Ocular Surface Staining
Vision Care in Californiac New Directions, New Treatments
My Retinal Detachment: Now I See, Now I Don'l
Optical Coherence Tomography (OCT): Posterior Segment Applications

8 TPA Hours
Concussions: Newro-Ophthalmology, Complications & Managemeni
Naot a Dry Eye in the Howse
Diabetes and the Eve: What We Must Know For Our Patients
Ocular Nutrition: Treating Macular Degeneration with Nutritional Supplements

Attendance Certification &o
University of California
School of Optometry Patsy L. Harvey, 0.D., M.P.H

Continuing Education Director

Wehsite: hittp:/loptometry.berkeley.edu

Email: optoCE@berkeley. edu Tel: 510 642-6547


http:l/optomtlry.btrktlrydu

N
eyecarepro CEiB 2014 CERTIFICATE OF ATTENDANCE CE|3 2
Dr. Gregory Tom Administrator: Event:
202 Aspenwood Ct Daniel Rostenne, EyeCarePro COPE Event #107654
San Ramon CA 94582 55 Douglas Crescent Event Title: CEiB2014
United States Toronto ON, M4W 2E6 Location: Online
OE Tracker: 534000 (412) 532-6542 - danielr@eyecarepro.net Dates: July 16th - 22nd, 2014
Date Course Instructor (s) Credit Type Hours Test
A day in the Retina Clinic .
8/26/2014 (41386-PS) Leo Semes COPE Approved - Online 1 Passed
Effective Perimetry - . . .
7/16/2014 (41339-GO) Joe Pizzimenti COPE Approved - Online Interactive 1 Passed
8/26/2014 Eye Nutrition 101: What Y ou Need to Know and How to Exp... Steven Newman COPE Approved - Online 1
(41913-GO) assed
8/26/2014 | Myopia Control: Peer Reviewed Research Update Alan Glazier COPE Approved - Online 1 | Passed
(42019-GO)
7116/2014 822’2;‘_“@5“““ - The Magic of Orthokeratology Continues:- . Cary Herzberg COPE Approved - Online Interactive 1 | Passed
7/16/2014 (P4air217l\gjag|:a|g§ement In the Optometric Practice Steven Ferruci COPE Approved - Online Interactive 1 Passed
7/16/2014 '(J:;Z%aéggjg'eld Atto-Fluorescence Advantages and Limita... Jerome Sherman COPE Approved - Online Interactive 1 Passed
8/26/2014 Become The Consultant Of Y our Business Jay Binkowitz COPE Approved - Online 1 Passed
(42125-PM)
7/16/2014 Diabesity: A Public Health Crisis Joe Pizzimenti COPE Approved - Online Interactive 1 Passed
(41338-SD)
8/26/2014 Diagnosing the Surface: Current Technologies for Ocular... Richard Maharaj COPE Approved - Online 1 P
(41838-AS) assed
High Energy Blue Light . Al .
7/16/2014 (41391-GO) Thomas Gosling COPE Approved - Online Interactive 1 Passed




N
eyecarepro CEiB 2014 CERTIFICATE OF ATTENDANCE CE|3 2
Gregory Tom Administrator: Event:
202 Aspenwood Ct Daniel Rostenne, EyeCarePro COPE Event #107654
San Ramon CA 94582 55 Douglas Crescent Event Title: CEiB2014
United States Toronto ON, M4W 2E6 Location: Online
412) 532-6542 - danielr@eyecarepro.net Dates: July 16th - 22nd, 2014
OE Tracker: 534000 #12) @eyecarep y
Date Course Instructor (s) Credit Type Hours Test
8/26/2014 Lipiflow Treatment for Evaporative Dry Eye Alan Glazier COPE Approved - Online 1 Passed
(38023-SD)
8/26/2014 g%g/lsagag)em ent of Eye Diseases using Epigenetics, Nutri... George Rozakis COPE Approved - Online Interactive 1 Passed
8/26/2014 The Most Current Course on Cornea Collagen Cross Linki... Andrew Morgenstern COPE Approved - Online 1
(41987-AS) Passed
Clinical Decisionsin Glaucoma .
8/26/2014 (41840-GL) Mark Dunbar COPE Approved - Online 1 Passed
High Techin Low Vision . . .
8/26/2014 (41088-L V) Alexis Makin COPE Approved - Online 1 Passed
8/26/2014 Infiltrates: From Tissue to Treatment Loretta Szczotka-Flynn COPE Approved - Online 1 Passed
(41387-CL)
8/26/2014 When Equal is not Equal Agustin Gonzalez & Mel Friedman | COPE Approved - Online 1 Passed
(41809-GO)
8/26/2014 Paleo, Gluten-Free, Vegan: What'simportant for eye he... Laurie Capogna COPE Approved - Online 1 Passed
(41089-GO)
8/26/2014 A Lifetime of Contact Lens Wear: The Keysto Making it ... Mile Brujic COPE Approved - Online 1
(32965-CL) Passed
8/26/2014 gfgfffgam Surgery with the Femtosecond L aser Rob Stutman and Scott Laborwit | COPE Approved - Online 1 | Passed
8/26/2014 Z%%’BO_' Eg Eye: Improving the Success of Treating the O... | g i swirth COPE Approved - Online 1 | Passed




N
eyecarepro CEIB 2014 CERTIFICATE OF ATTENDANCE CEE
Gregory Tom Administrator: Event:
202 Aspenwood Ct Daniel Rostenne, EyeCarePro COPE Event #107654
San Ramon CA 94582 55 Douglas Crescent Event Title: CEiB2014
United States Toronto ON, M4W 2E6 Location: Online

OE Tracker: 534000

(412) 532-6542 - danielr@eyecarepro.net

Dates: July 16th - 22nd, 2014

Date Course Instructor (s) Credit Type Hours Test
8/26/2014 The Power Of The Pupil Kelly Malloy COPE Approved - Online 1 Passed
(41087-NO)
Holes: Hold or Fold : .
8/26/2014 (41273-PS) Diana Shechtman COPE Approved - Online 1 Passed




Primary 7
Eyecare
Network

The Optometric Medical Model Initiative

Palm Event Center in the Vineyard - Pleasanton, California
September 4, 2014
COPE Event # Pending

Certificate of Attendance

Attendee Name: gTeg OTy Tom) OD

Address: 3191 Crow Canyon PL San Ramon, CA 94583

License #: State: License #: State:

On completion of the event, please present this form to a course monitor to validate your attendance.

Course
ID#

Course Title & Instructor ‘ Validation

Primary
Eyecare
Network

Decisions in Glaucoma:
41665-GL | 2hours | When to pull the trigger
Robert Prouty, OD

Thank you for attending. m

You will receive a total of 2 Credit Hours for this event.

COPE Administrator: Mary Eastwood, OD, Manager of Education Services

Please Note:

Keep this certificate as your validated record of attendance. COPE Administrator will not notify any licensing
board, or any other agency, of your attendance unless specifically required by your licensing board. COPE
Administrator does not guarantee that the course you have attended has been approved for continuing
education credit by your licensing board. COPE Administrator will retain a copy of this certificate for 5 years.

Primary Eyecare Network - 3000 Executive Pkwy, Ste 310, San Ramon, CA 94583 - 800-444-9230 - fax 925-838-9338



Ethics Class Certification



CERTIFICATE OF CONTINUING PROFESSIONAL EDUCATION

Accreditation: The Audio-Digest Designation: The Audio-Digest Audio-Digest Foundation is accredited as
Foundation is accredited by the Foundation designates most of its a provider of continuing nursing
Accreditation Council for Continuing Enduring Materials for a maximum of 2 education by the American Nurses
Medical Education to provide continuing AMA PRA Category 1 Credits™. Credentialing Center’s (ANCC’s)
medical education for physicians. Physicians should claim only the credit Commission on Accreditation,
commensurate with the extent of their Audio-Digest awards 2.0 contact hours
participation in the activity. (or 4.0 contact hours for the ACCEL
*Note: Each ACCEL program is program) for each clinical activity.

designaled (or a maximum of 4 AMA
PRA Category 1 Credits™,

GREGORY L TOM OD DATE 01/27/2014
202 ASPENWOOD CT CUSTOMER ID # 22175911
SAN RAMON CA 94582 LICENSE #

STATE OF LICENSURE:

THIS PARTICIPANT HAS SUCCESSFULLY COMPLETED THE FOLLOWING CE ACTIVITIES
(APPLIES TO TESTS GRADED Jan 27 2011 THRU Jan 27 2014)

VOLUME
DATE  ISSUE TITLE PRE/POST-TEST CE CREDITS
OPHTHALMOLOGY
01/27/14 49-04 ETHICAL CONCERNS 60% 100% 1.0

Roberto Pineda, MD, Nancy M. Holekamp, MD
Test answers: 1=D, 2=C, 3=A, 4=D, 5=A, 6=D, 7=D, 8=B, 9=A, 10=D
COPE # 30235-EJ, Event ID# 101652

TOTAL CE CREDITS EARNED : 1.0

1 . The Pennsylvania College of Optometry (PCO) at Salus University is designated by the Council on Optometric
P E'IHISY vania Practitioner Education (COPE) as the COPE-Qualified Administrator of Continuing Education for Optometrists for

C OH eoe Of O tomet Audio-Digest Ophthalmology. Upon COPE approval, PCO at Salus University designates each issue of Audio-Digest
g P l'y Ophthalmology for 1.0 CE credit for ODs for a maximum of 3 years from the publication date. ODs should contact
[S q ALUQ their state boards for the number of recorded media credits accepted: http://www.arbo.org/statecerequirements.php
& UhveY

W \ Audio-Digest Foundation”
‘.. An affiliate of the California Medical Association

Box 1898, Glendale, California 91209
Tel:(818)240-7500 « Fax:(818)240-7379 Page 1 of 1 LON OSMOND

www.audiodigest.org VICE PRESIDENT AND EXECUTIVE EDITOR


http://www.arbo.org/statecerequirements.php

C Laws and Regulations Exam



PR A~ R PSI SERVICES LLC
State of California

[ — | —— | EXAMINATION RESULT - PASS

DEFATTRIENT DF COMNEURMER AFFAIGS

NAME: GREGORY TOM

BIRTHDATE: 07/16/1967

EXAM DATE: 12/05/2013
FILE ID: 4173
TEST CENTER: Walnut Creek

EXAM: California Optometry Laws and Regulations Examination

Congratulations! You have passed the California Optometry Laws and Regulations Examination.

YOU ARE NOT YET LICENSED TO PRACTICE AS AN OPTOMETRIST.

Your results will be sent to the California State Board of Optometry (SBO), which will advise you by letter of
the other steps you may need to take to receive an Optometrist license.

A license will only be issued by SBO once you have passed the National Board of Examiner’s in Optometry
Examination Parts 1-3, the California Laws and Regulations Examination, and SBO has received and
reviewed criminal history information from the California Department of Justice (DOJ) and the Federal
Bureau of Investigation (FBI).

If you have already received notice from SBO that you have passed the California Laws and Regulations
Examination and you have submitted all requirements for licensure, you should receive your license within
30 days from the date of passing this examination. If you have not received your Optometrist license by
then, you may contact SBO after the 30-day period is over. Please do not call SBO before that time, as
phone calls during this process will only further delay the mailing of notices and licenses.

CALIFORNIA STATE BOARD OF OPTOMETRY

2450 DEL PASO ROAD, SUITE 105 \ﬁ;
SACRAMENTO, CA 95834 ' W e
TELEPHONE: 916-575-7170 '

WWW.OPTOMETRY.CA.GOV


http:WWW.OPTOMETRY.CA.GOV

Letters of Recommendation



James M. Young, O.D.
1700 Stoneridge Mall Rd
Pleasanton, CA 94588-3271
T:925.737.0126
F: 925.737.0127

December 1, 2014
To: Board members, Administrative Hearings officials

Re: Petition for Reduction of Penalty or Early Termination of Probation by #10427T, Tom, Gregory OD

As Dr. Tom’s practice monitor for patient recordkeeping and billing integrity, | am happy to report he has made
great progress toward rehabilitation this year and hereby endorse his current Petition. 1 am further pleased to report
the relevant factors in support of his Petition covered in my prior letter of May 2, 2013 remain true to this day and so
deserve your reasonable and careful review today. Following is an updated review of these supporting factors:

First, Dr. Tom continues to demonstrate good chart audit results with no discrepancies between exam chartings and
billings found in reviewing 135 charts over the first 3 quarters of 2014. Most of these charts are from Dr. Tom’s
very busy ophthalmology and volunteer clinic patient workloads, but some are from patients Dr. Tom examined in
my office, which allowed me to witness and verify both Dr. Tom’s excellent patient care and that he did indeed
provide the services charted. | must reiterate these clean audit results, in addition to his 149 satisfactory charts
reviewed prior to August 2012, are a most persuasive factor in support of Dr. Tom’s increased conscientiousness
and acceptance of the serious importance of ethical business practice at all times.

Second, Dr. Tom is highly aware that regardless of probation status, he will likely face more frequent and/or more
closely scrutinized quality assurance reviews from eyecare insurers and employers than would a practitioner with a
clean history. Dr. Tom has been frustrated and humbled by these payers’ natural reluctance to even consider a
probationer for insurance panel admission or employment interviews. Again, this awareness of close monitoring
and limited professional opportunities provides a strong deterrent for Dr. Tom against ever repeating past offenses or
doing anything that would jeopardize his professional future anywhere.

Third, Dr. Tom continues to show that great combination of excellent clinical skills and ability to make that
immediate valued human connection and rapport with patients. Dr. Tom’s natural gift for effective patient
education, communication, and satisfaction has endured over time regardless of practice setting. Clinical
competence and care have never been an issue.

Fourth, Dr. Tom remains committed to maximum professional competence and reputation by voluntarily taking
more CE than required and remaining active in professionally relevant volunteer work and community service even
while maintaining his busy workload and family obligations.

Based on Dr. Tom’s clean audit record and performance, | sincerely believe he has accepted and learned from the
gravity of his offenses and has sufficiently rehabilitated to deserve granting this Petition.

Sincerely,

g,dmed % é,d/(%
James M. Young, OD



Superior Court of California
County of San Francisco

BRADEN C. WOODs

JUDGE December 9, 2014
RE: Dr. Gregory Tom, O.D. — Petition for Full Reinstatement
Dear Members of the CA Board of Optometry:

My name is Braden Woods and | am a Superior Court Judge based in San Francisco, CA. I have
known Dr. Gregory Tom since 1985, and we have remained close friends over the past two
decades. My family members and I have been his patients, and we have confidently
recommended him to acquaintances seeking excellent care.

You will see in your files that | have written to you on Greg’s behalf previously. I am aware of
how and why Greg lost his license and how he violated his initial grant of probation. I read the
findings by the administrative law judge, and | personally observed the 2012 probation violation
hearing. I have followed his progress throughout his probationary period, and I believe the time
has come to grant his petition for reinstatement.

Greg has continued to honor his initial probation terms from January 2010, including, but not
limited to, the completion of ethics and continuing education courses in excess of what was
required of him. Greg has performed volunteer-community service over and above what was
required, including five and a half years of non-optometry community service with the First Tee
Program; he continues to perform this work today. Furthermore, Greg started a free clinic in San
Leandro, CA, at RotaCare at Davis Street. He provides all the necessary equipment and performs
free eye exams for non-insured families.

Greg’s commitment to his redemption, his ongoing service to the community, and his dedication
to not only completing but excelling during his probationary period has impressed me. In my
job, as a judge, I have dealt with repeat offenders as well as those who have taken responsibility
for their actions, learned from their mistakes, and proven themselves worth of another chance. |
truly believe Dr. Tom has redeemed himself and can be trusted to follow the ethical boundaries
of his profession and make a positive contribution to society.

Thank you for considering his petition. I can be contacted by phone or e-mail if I can provide
any additional information.

e, & Ym0

Hon. Braden C. Woods

Superior Court of California
County of San Francisco

575 Polk Street — Dept. 8

San Francisco, CA 94102

(415) 551-3837 — bwoods(@sfic.org


mailto:bwoods@sftc.org

December 6, 2014
To : Board of Optometry

| am writing this letter on behalf of Gregory Tom's reinstatement for his optometry license. | am
aware of his past offenses and believe the board should reconsider its decision to reinstate his
license.

As his sister, | can tell you that Gregory has been committed to helping others since adolescence.
As a teenager, he volunteered teaching children in underserved areas. His care and compassion
for helping children has persevered to this day as he currently serves as a coach and mentor for
the local youth basketball teams.

As an optometrist, he has excellent clinical skills and possesses a wonderful bedside manner. His
patient's respect his clinical decisions and his easy going personality have made him very popular.
When the Board of Optometry revoked his license, Gregory informed his office and his patient's
that he was no longer practicing optometry. There were many tears shed that day. The community
not only lost one of its best clinicians but a well respected leader as well.

Gregory is extremely remorseful about what transpired and has leamed much from this
experience. He has not take the matter lightly. | know that his past actions weigh heavily on his
shoulders. Not a day goes by that he does not regret his previous transgressions. | think it is
important for you to know that Gregory's past actions are out of character for him. He has never
previously been associated with any wrong-doing or misrepresentation.

Since this matter, Gregory has attempted to continue to stay involved in his local community and
worked tremendously hard to regain their trust and respect. | would ask that when you review
Gregory's past actions, that you also consider his dedication to the profession and devotion to his
community. Please keep in mind that, "Good people make mistakes. Even the best of us. " What
is even more important is what you do after the mistake is made.

It is my belief that Gregory Tom would be an invaluable addition to the practice of optometry. |
strongly recommend that the Board reconsider reinstating his license.

Sincerely,

Michelle Tom, M.D.
Chair, Emergency Medical Care Committee, Orange County
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East Bay Golf Foundation

Character development and life-enhancing values for youth
November 26, 2014

To whom it may concern,

It is with great honor that | write this letter of recommendation for the character
of Gregory Tom. | have worked side by side with Greg, both of us in a coaching
role. | have also had the privilege of working with Greg in my current role as
Program Director. At all times, Greg has shown enthusiasm, passion and a broad
knowledge of youth development. He is a joy to be around and serves as a role
model to the young people in our program.

Greg has been a dedicated and dependable member of our coaching team for
over 5 years. In those years | have had the pleasure of witnessing how engaging
Greg is with his students, staying late to work with individuals and going above
and beyond. | have always been impressed with his ability to motivate people,
including the youth in our program, but also parents, families and program
volunteers. | often encourage newer coaches to visit Greg's classes as an
example of how to deliver clear learning objectives in a fun and playful
environment. He is an innovative thinker, and is continually bringing new ideas
to the program.

Being a coach with The First Tee is about more than just being a golf coach. The
First Tee curriculum has a strong emphasis on life skills and core values that are
inherent to the game of golf. Greg has been a model of those core values for his
students. He is able to seamlessly integrate the life skill education component
into the golf skill he is teaching. That is an art performed only be an experienced
coach.

Greg is a valuable asset to our program.

Should you have any further questions, please do not hesitate to contact me.

Sincerely,

— = \'-\
(_ /_:,}LVL{;\{’L{ AL ,b&iﬁ e ,(; A S,

Monica Sanders, LPGA member
Program Director
Monica@tftccs.org



mailto:Monica@tftccs.org

LAW OFFICES OF
CRAIG S STEINBERG, O.D.
A PROFESSIONAL CORPORATION

5737 Kanan Road, #540
Agoura Hills, California 91301
craig@odlawyer.com

Telephone Facsimile
(818) 879-7919 (818) 879-7950

November 26, 2014

California Board of Optometry
2450 Del Paso Road, Suite 105
Sacramento, CA 95834

Re:  Gregory Tom, O.D.
Petition for Reinstatement

Dear Members of the Board:

I have had the opportunity to get to know Dr. Tom over the past couple of years. I urge the Board to
exercise its discretion and end Dr. Tom’s probation. As you know, I have, over the years, represented a
number of optometrists in State Board discipline proceedings. I believe this gives me a fair perspective
from which to judge rehabilitation.

Though Dr. Tom clearly made some serious mistakes in judgment in the past, [ have no doubt that he
has fully accepted responsibility for those mistakes, deeply regrets his actions, is “rehabilitated,” and is
ready to return to unrestricted practice. I remain particularly impressed by his commitment to
community service, which, as we know, is not always the easiest probation term to comply with. I
reiterate what I said before. Dr. Tom does not offer his services to the First Tee and the schools because
he has to or needs to, but because he wants to. That is not a characteristic you find in all of your
probationers! I believe he is, quite frankly, a changed person as a result of his volunteer activities, and
that this demonstrates significant rehabilitation. He understands that he has become a role model to
others, and he takes that responsibility very seriously.

Notwithstanding his mistakes in the past, I believe Dr. Tom has demonstrated, and will continue to
demonstrate, can be trusted to practice optometry competently as a doctor, ethically and honestly,

and also that he has the character to represent the profession as an ambassador and educator. I believe if
anyone has demonstrated that he has truly learned from his mistakes, will not make them again, and has
earned his unrestricted license back it is Greg Tom. I urge you to give him that opportunity.

Very truly yours,

Craig S Steinberg, O.D., J.D.


mailto:craig@odlawyer.com

RotaCare Bay Area, Inc.

San Leandro
Davis Street Family Resource Center

21 November 2014

Jessica Sieferman

California Board of Optometry
Department of Consumer Affairs
2450 Del Paso Road, Suite 105
Sacramento, CA 95834

RE: GREGORY TOM, OD

Dear Ms. Sieferman

The above-named practitioner has been an ongoing volunteer at the RotaCare Free Medical Clinic, San
Leandro, since January 30, 2014. 1 am a pediatrician and the medical director of the clinic.

Dr. Tom has consistently volunteered beyond his required 16 hours per month at the clinic. The staff
and other physicians have all enjoyed working with him and have greatly appreciated his enthusiasm
and expertise. He has brought a much-needed resource to a low income community, and the patients
have been very appreciative.

Please contact me if you need further information. it has been a pleasure to work with Dr. Tom over
this past year.

Sincerely,

- 5

Mika Hiramatsu, MD

3081 Teagarden Street » San Leandro * CA * 94577 fel. 510.347.4620 *fax. 510.483.4486 *
www.davisstreet.org * DSFRCinfo@davisstreet.org


http:DSFRCinf~davisstreet.org
http:www.davisstreet.org

December 7, 2014

Dear California Optometry Board,

The purpose of this letter is to support Dr. Gregory Tom in his petition for
reinstatement. As a fellow optometrist, | met Dr. Tom earlier this year while
searching for a doctor to cover patients at my office. Dr. Tom was candid in
explaining his situation regarding his probation, and although | had reservations
about becoming involved, | decided to give him a chance. During his time
working with me, Dr. Tom was reliable and devoted. What | found most
remarkable about Dr. Tom was his dedication to optometry. Regardless of
having his license revoked, he continued to show compassion for his community
by providing service and education. Unfortunately his effort complicated his
initial license reinstatement, but it still did not deter his drive.

Despite Dr. Tom's obstacles, he is still passionate about being an
optometrist, and he expresses motivation to get his license reinstated enabling
him to provide care at the fullest scope. In my opinion, Dr. Gregory Tom is a
valuable contributor to the optometric community. His devotion and
determination is something we must support to keep the profession strong, and
therefore | urge the committee to reinstate Dr. Gregory Tom's optometric license.

Thank you,

Tammy Nguyen, OD

320 Kearny Street

San Francisco, CA 94108
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Rehabilitatiga1s defined as the restoring of one’s self to a satisfactory state or vindication of character

to a previous acceptable level. Rehabilitation is the key to my applying for reinstatement. The process
of rehabilitation began much earlier than the forfeiture of my license in 11-2007. While | still owned my
optometry practices, | realized that changes were required. | made several changes and implemented
processes to prevent future problems.

First, | installed a management software program to monitor all members of the staff including myself.
It required passwords and fees could not be altered. It allowed the doctor and staff to double check
prescriptions and fees charged. And the daily deposit which have to match the staff's daily ledger. This
was a large upgrade but a necessary one. In addition, some of the medical requests to insurance
companies required multiple signatures on the forms and had to be filled by the doctor only and staff
could not just fill out and have the doctor just sign.

Selling of my offices was ancther step of rehabilitation. The stages of shock, sadness, anger, and
acceptance were all required. | matured a great deal during this process. | appreciated and viewed
things a lot differently as a result. To lose one’s life work and place of business is a life changing event
and will be a permanent reminder

voluntarily participated at school heaith fairs to raise awareness of the need for proper eye care. |
worked with student nurses and other professionals until my license was surrendered. | will return to
do this once | am reinstated. In addition, | plan on visiting high schools for career day and elementary
hools to share not only my path to optometry but how optometry has changed my life in a positive
nner. If | could impact a future doctor or educate the nurses and students on eye care then again |
uld be contributing back to the community. This would further allow me to be back in touch with the
ople who supported me in my growth and return as an optometrist. | want to earn the respect of th

Recently, in the SF Chronicle on February 12, 2009, the city of San Francisco was having an event to help
those in need, especially with complementary eye exams. The demand was well over into the hundreds
and yet they only had room for 50 patients. There was a dominance of military and service personal
who recently served in the irag war. Many did not receive care and many had lost their glasses and
could not afford new ones let alone an eye exam. | would love to return to optometry and start by
contributing to the community and back to optometry by donating my time and equipment to events
like this. | have been helping the mobile clinic optometry service since 1992. | would easily be able to
double the amount of patients that could receive eyz care. | would love nothing more than to donate
services to my community. It will also further help me to appreciate what | have learned from the
profession of optometry and how | can impact others and improve their lives. | truly believe they need
my help to reach more of those in need as much as | need to feel in touch with the community.
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BEFORE THE BOARD OF
OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition for

- Reinstatement of License of.~ — |- -—CaseNo,-CC 201347 . . ... .

Gregory Lawrence Tom OAH No. 2013080607

Optometrist License No. 10427

Réspondent.

ORDER DENYING PETITION FOR RECONSIDERATION

The Board of Optometry, having considered Respondent’s

hY
S

November 28, 2013 letter as a Petition for Reconsideration in the above-entitled
matter and determining that good cause for the granting of reconsideration has not

been established, hereby denies the granting of the Petition.

[T 1S SO ORDERED this __'0th _ day of _December 2013,

b /Wmmﬁ

Alejdndro Arredonido, O.D.
President
California State Board of Optometry




BEFORE THE BOARD OF

, OPTOMETRY ‘
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
In the Matter of the Petition
for Reinstatement of: ' OAH No 20 1 3080607 .
- GREGORY TOM, Agency Case No CC2013-47
Optometrist License No, 10427, |
Petitioner.
'DECISION

A quorum of the Board of Optometry (Board) heard this matter on Sepfe‘mber 13,

12013, in Pomona, California. Board member Donna Burke was present, but did not

participate in the hearing or deliberations; she recused herself from this matter.

Chris Ruiz, Administrative Law Judge with the Office of Administrative Hearings
was present at the hearing and during the consideration of the case, in accordance with

- Government Code section 11517.

Gregory Tom (Petitioner) represented himself.

Sydney Mehringer, Deputy Attorney General, répresehted the Attorney General of the .
State of California, pursuant to Government Code Section 11522. Jessica Sieferman, the
Board’s Enforcement staff, was also present during the proceedings.

The parties submitted the matter for decision, and the Board decided the case in
executive session on September 13, 2013.

FACTUAL FINDINGS
1. o On May 1, 2013, Petitioner filed a Petition for Reinstatement.

2. TheBoard issued optometrlst 11cense number 10427 to Petltloner on or about
September 22, 1994

. 3. In March 2007, the California Attorney General’s Office filed an accusation

against Petitioner alleging that from 2001 through 2006, Petitioner fraudulently submitted




bills to insurance provider Vision Services Plan totaling approximately $80,000, and altered
patient medical records.

4, In a Stipulated Surrender of License and Order, effective April 3, 2008,
Petitioner agreed that there was a factual basis for discipline against his license for
unprofessional conduct with regard to insurance fraud and the alteration of medical records;
he surrendered his optometrist license.

T 750 TPetitioner filed a Petition for Reinstatement of his optometrist licenseon

February 23, 2009. The Board considered his petition on May 15, 2009, and in a Decision,
effective July 15, 2009, the Board agreed to grant his petition. The Board reinstated
Petitioner’s optometrist license, effective January 1, 2010, immediately revoked it, stayed the .

revocation, and placed the license on five years probation with various terms and conditions.

‘6. DPetitioner’s probationary terms and conditions included, among others, being
restricted to supervised employment by a Board-approved optometrist or ophthalmologist,.
prior to commencing employment (term and condition 2); and requiring Petitioner to inform
the Board in writing of any change of place of practice Wlthm 15 days (term and condition =
3).

7. In November 2010, Petitioner filed a Petition for Reduction of Penalty or
Early Termination of Probation. Petitioner sought the early termination of his five-year
probation. He contended it was appropriate to end his probation early because he was
sufficiently rehabilitated from the earlier transgressions he committed. By Decision and
Order, that Petition was denied effective August 16, 2011. Petitioner’s Petition for
Reconsideration filed thereafter was denied on September 20, 2011. - -

8. Ataprobation meeting in May 2011, Petitioner admitted that he had worked at
three colleges between January 25 and 30, 2010. Petitioner asserted that he volunteered his
services, but he was paid a stipend by the colleges and the student patients paid cash for their
glasses. Petitioner contracted with the colleges under the business name of “Advanced
Optometric Eyecare.” According to the California Secretary of State, Advanced Optometric
Eyecare is an active business with Petitioner as the agent for service. Petitioner used the tax
identification number for this entity when contracting with the three colleges. His stipend
ranged from approximately $315 to $350 for each day. Petitioner did not notify the Board
before engaging in this work. He was not supervised by another optometrist. These -
activities by Petitioner violated Terms and Conditions numbers 2 and 3 of his probation.
Petitioner explained that once he understood this was a violation of his probation, he issued
personal checks to each college paying amounts greater than what he was paid. On each
check, Petitioner wrote, “donation.” This notation gave the Board concern that Petitioner
sought to use these reimbursements as personal tax benefits, although when asked at hearing,
Petitioner asserted he would not do so.




9. On August 18, 2011, the Board filed a Petition to Revoke Probation. By
Decision and Order, effective August 29, 2012, Petitioner’s license was revoked. On Augustv
27, 2012, Petitioner filed a Petition for Reconsideration which was denied.

10. - Inhis current Petition, Petitioner asserted that he has changed his mentality
and learned from his mistakes since his license has been revoked. He described himselfas a
changed person and that the year since his license has been revoked has been a “long time.”

__He explained how his revocation has caused his family financial and emotional hardship. .
Petitioner feels ashamed when he has to inform family members that he is unable to handle =~

their optometnc needs.

11. - Petitioner offered the testimony of Radbert Chin, O.D., his prior employer, and
James Young, O.D., Petitioner’s monitor when Petitioner was on probation. Both support
Petitioner once again becoming licensed. Additionally, Petitioner offered a letter from
Superior Court Judge Braden C. Woods (Judge Woods), County of San Francisco. Judge
Woods opinion is that reinstatement of Petitioner’s license would not pose a threat to the

~ public. Judge Woods believes that Petitioner’s license should be reinstated and that if

Petitioner were licensed it would be a benefit to the community.

12.  After cbns1der1ng the Pet1tieri all of its exhibits, the testimony of Peﬁtmner
and the other witness, the Board concluded that Petitioner has established that the Petition
should be granted, Wlth terms and conditions.

LEGAL CONCLUSIONS’AND DISCUSSION

1. Cause exists to grant Pet1t1oner s Petition for Reinstatement pursuant to
Business and Professions Code section 11522, as set forth in Factual F1nd1ngs 1-12.

2. Petltloner bears the burden to prove, by clear and convincing evidence to a
reasonable certainty, that the Board should grant his petition. (Flanzer v. Board of Dental
Examiners (1990) 220 Cal.App.3d 1392, 1398 Housman v. Board of Medical Examiners
(1948) 84 Cal.App.2d 308, 315 316.)

| 3 Government Code sect1on 11522 states in pertlnent part:

“A person whose license has been revoked or suspended may petition the
agency for reinstatement . . . after a period of not less than one year has
elapsed from the effective date of the decision or from the date of the denial of
a similar petition. The agency shall give notice to the Attorney General of the
filing of the petition and the Attorney General and the petitioner shall be

- afforded an opportunity to present either oral or written argument before the
agency itself. The agency itself shall decide the petition, and the decision shall

- include the reasons therefor, and any terms and conditions that the agency
reasonably deems appropriate to impose as a condition of reinstatement.”

|



http:Cal.App.3d

>y

4, California Code of Regulations, title 16, section 1516, states in pertinent part:

(1. .. 1]

(b)  When considering the suspension or revocation of a certificate
of registration on the grounds that the registrant has been convicted of a crime,
the Board, in evaluating the rehabilitation of such person and his/her present

~ eligibility for a license, will cons1der the following criteria:

'(1) Nature and severity of the act(s) or offense(s).
(2)  Total criminal record.

(3)  The time that has elapsed since commission of the act(s) or
offense(s). ' '

(4)  Whether the licensee has complied with any terms of parole,
probation, rest1tut1on or any other sanctions lawfully 1mposed against the
licensee.

(5) Ifapplicable, evidence of expungement proceedmgs pursuant to
Section 1203.4 of the Penal Code. .

(6)  Evidence, if any, of rehabilitation submitted by the licensee.

(¢)  When considering a petition for reinstatement of a certificate of
registration under Section 11522 of the Government Code, the Board shall
evaluate evidence of rehabilitation submitted by the petitioner, cons1der1ng
those criteria of rehabilitation specified in subsection (b).

5. Petitioner established, by clear and convincing evidence to a reasonable
certainty, that his license should be reinstated. The public will be protected by issuing
Petitioner a probationary license. The probationary license will include terms and conditions
to protect the public.

'ORDER

Petitioner Gregory L. Tom’s Petition for Reinstatement of licensure is hereby granted.
A license shall be issued to Petitioner. Said license shall immediately be revoked, the order
of revocation stayed and Petitioner’s license placed on probation for a period of 5 years with
the below stated terms -and conditions.  Petitioner will be hereinafter referred to as
“Respondent” in the terms and conditions stated below.
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SEVERABILITY CLAUSE

Each condition of probation contained herein is a separate and distinct condition. If any
condition of this Order, or any application thereof, is declared unenforceable in whole, in
part, or to any extent, the remainder of this Order and all other applicants thereof, shall not be
affected. Each condition of this Order shall separately be valid and enforceable to the fullest

extent permitted by law.

© 1.0BEY ALLLAWS. o R

Respondent shall obey all federal, state and local laws governing the practlce of optometry .
in Cahfornla

Respondent shall notify the Board in writing within 72 hours of any incident resulting in
his/her arrest, or charges filed against, or a citation issued against Respondent.

CRIMINAL COURT ORDERS: If Respondent is under criminal court orders by any
governmental agency, including probation or parole, and the orders are violated, this shall be
deemed a violation of probation and may result in the filing of an accusatlon or petition to
revoke probation or both.

OTHER BOARD OR REGULATORY AGENCY ORDERS: If Respondent is subject to
any other disciplinary order from any other health-care related board or any professional
licensing or certification regulatory agency in California or elsewhere, and violates any of the
orders or conditions imposed by other agencies, this shall be deemed a violation of probation
and may result in the filing of an accusation or petition to revoke probation or both.

- 2. OUARTERLY REPORTS

Respondent shall file quarterly reports of comphance under penalty of perjury to the
probation monitor assigned by the Board. Quarterly report forms will be provided by the
Board (DG-QR1 (05/2012)). Omission or falsification in any manner of any information on
these reports shall constitute a violation of probation and shall result in the filing of an
accusation and/or a petition to revoke probation against Respondent’s optometrist license.
Respondent is responsible for contacting the Board to obtain additional forms if needed.
Quarterly reports are due for each year of probation throughout the entire length of probation -
as follows:

o For the period covering January Ist through March 31st, reports are to be
completed and submitted between April 1st and April 7th. _

e. For the period covering April 1st through June 30th, reports are to be
completed and submitted between July 1st and July 7th.

e For the period covering July 1st through September 30th, reports are to be

v completed and submitted between October 1st and October 7th. .
‘o For the period covering October 1st through December 31st, reports are to be

completed and submitted between January 1st and January 7th.
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- Failure to submit complete and timely reports shall constitute a Vioiation of probation.

3. COOPERATE WITH PROBATION MONITORING PROGRAM

Respondent shall comply with the requirements of the Board’s probation monitoring

_program, and shall, upon reasonable request, report or personally appear as directed.

Respondent shall claim all certified mail issued by the Board, respond to all notices of
reasonable requests timely, and submit Reports, Identification Update reports or other reports

“~similarin nature; as requested and directed by the Board or its representative: o T

Respondent - is encouraged to contact the Board’s probation monitoring program
representative at any time he/she has a question or concern regarding his/her terms and
conditions of probation.

Failure to appear for any scheduled meeting or examination, or cooperate with the
requirements of the program, including timely submission of requested information, shall
constitute a violation of probation and may result in the filing of an accusation and/or a
petition to revoke probation against Respondent’s Optometrist license..

4. PROBATION MONITORING COSTS

All costs incurred for probation monitoring during the entire probation shall be paid by the
Respondent. The monthly cost may be adjusted as expenses are reduced or increased.
Respondent’s failure to comply with all terms and conditions may -also cause this amount to
be 1ncreased

All payments for costs are to be sent directly to the Board of Optometry and must be
received by the date(s) specified. (Periods of tolling will not toll the probation monitoring
costs incurred.)

If Respondent is unable to submit costs for any month, he/she shall be required, instead, to
submit an explanation of why he/she is unable to submit the costs, and the date(s) he/she will
be able to submit the costs, including payment amount(s). Supporting documentation and -
evidence of why the Respondent is unable to make such payment(s) must accompany this

submission.

Respondent understands that failure to submit costs timely is a violation of probation and
submission of evidence demonstrating financial hardship does not preclude the Board from
pursuing further disciplinary action. However, Respondent understands that by providing
evidence and supporting documentation of financial hardship it may delay further
disciplinary action.

- In addition to any other disciplinary action taken by the Board, an unrestricted license will

not be issued at the end of the probationary period and the optometrist license will not be
renewed, until such time as all probation monitoring costs have been paid.




5. FUNCTION AS AN OPTOMETRIST :

Respondent shall function as an optometrist for-a minimum of 60 hours per month for the
entire term of his/her probation period. Respondent shall only work as a supervised
employee in his capacity as an optometrist.

6. NOTICE TO EMPLOYER
Respondent shall provide to the Board the names, physical addresses, mailing addresses, and

__telephone number of all employers and supervisors and shall give specific, written consent

that the licensee authorizes the Board and the employers and supervisors to communicate
regarding the licensee’s work status, performance, and monitoring. Monitoring includes, but
is not limited to, any violation of any probationary term and condition. :

Respondent shall be required to inform his/her employer, and each subsequent employer-

~ during the probation period,. of the discipline imposed by this decision by providing his/her

supervisor and director and all subsequent supervisors and directors with a copy of the
decision and order, and the accusation in this matter prior to the beginning of or returning to
employment or within 14 calendar days from each change in a supervisor or director.

The Respondent must ensure that the Board receives written confirmation from the employer
that he/she is aware of the Discipline, on forms to be provided to the Respondent (DG-Form
1 (05/2012)). The Respondent must ensure that all reports completed by the employer are.
submitted from the employer directly to the Board. Respondent is responsible for contacting
the Board to obtain additional forms if needed.

7. CHANGES OF EMPLOYMENT OR RESTDENCE

Respondent shall notify the Board, and appointed probation monitor in writing, of any and all
changes of employment, location, and address within 14 calendar days of such change. This
includes but is not limited to applying for employment, termination or resignation from

~employment, change in employment status, and change in supervisors, administrators or

directors.

Respondent shall also notify his/her probation monitor AND the Board IN. WRITING of any
changes of residence or mailing address within 14 calendar days. P.O. Boxes are accepted for
mailing purposes; however the Respondent must also provide his/her physu:al residence
address as well.

8. COST RECOVERY

Respondent shall pay to the Board a sum not to exceed the costs of the investigation and .
prosecut1on of this case. That sum shall be $ 0 and shall be paid in full directly to the Board,
in a Board-approved payment plan, within 6 months before the end of the Probation term
Cost recovery will not be tolled.

If Respondent is unable to submit costs timely, he/she shall be required instead to submit an-

explanation of why he/she is unable to submit these costs in part or in entirety, and the
date(s) he/she will be able to submit the costs, including payment amount(s). Supporting

7
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documentation and evidence of why the Respondent is unable to make such payment(s) must
accompany this submission.

Respondent understands that failure to submit costs timely is a violation of probation and
submission of evidence demonstrating financial hardship does not preclude the Board from

-pursuing further disciplinary action. However, Respondent understands that by providing

evidence and supporting documentation of financial hardsh1p may delay further disciplinary

Consideration to financial hardship will not be given should Respondent violate this term and
condition, unless an unexpected AND unavoidable hardship is established from the date of

this order to the date payment(s) is due. / '
9. TAKE AND PASS CALIFORNIA LAWS AND REGULATIONS EXAMINATION

Within 60 calendar days of the effective date of this decision, or within some other time as
prescribed in writing by the Board, Respondent shall take and pass the California Laws and
Regulations Examination (CLRE). If Respondent fails this examination, Respondent must
take and pass a re-examination as approved by the Board. The waiting period between repeat
examinations shall be at six-month intervals until success is achieved. Respondent shall pay

- the established examination fees.

If Respondent fails the first examination, Respondent shall imrriediately cease the practice of
optometry until the re-examination has been successfully passed; as evidenced by written
notice to Respondent from the Board.

If Respondent has not taken and passed the examination within six months frorm the effective
date of this decision, Respondent shall be considered to be in violation of probation.

10. COMMUNITY SERVICES

All types of community services shall be at the Board’s d1scret10n depending on the
violation. Within 30 calendar days of the effective date of this decision, Respondent shall
submit to the Board, for its prior approval, a community service program in which
Respondent provides free non-optometric or professional optometric services on a regular
basis to a community or charitable facility or agency, amounting to a minimum of (to be

. determined by Board) (Ex: 20) hours per month of probation. Such services shall begin no

later than 15 calendar days after Respondent is notified of the approved program.

11. VALID LICENSE STATUS - '

Respondent shall maintain a current, active and valid license for the length of the probation
period. Failure to pay all fees and meet CE requirements prior to h1s/her license expiration
date shall constitute a violation of probation.

12.;TOLLING FOR OUT-OF-STATE RESIDENCE OR PRACTICE

Periods of residency or practice outside California, whether the periods of residency or
practice are temporary or permanent, will toll the probation period but will not toll the cost
recovery requirement, nor the probation monitoring costs incurred. Travel outside of

8




California for more than 30 calendar days must be reported to the Board in writing prior to

departure. Respondent shall notify the Board, in writing, within 14 calendar days, upon -

his/her return to California and prior to the commencement of any employment where
representation as an optometrist is/was prov1ded

Respondent’s license shall be automatlcally cancelled if Respondent’s periods of temporary
or permanent residence or practice outside California total two years. However,

Respondent’s license shall not be cancelled as long as Respondent is residing and practicing

that state, in which case the two year period shall begln on the date probation is completed or

termlnated in that state._

13. LICENSE SURRENDER

During Respondent’s term of probation, if he/she ceases practlclng due to ret1rement health
reasons, or is otherwise unable to satisfy any condition of probation, Respondent may
surrender his/her license to the Board. The Board reserves the right to evaluate Respondent’s
request and exercise its discretion whether to grant the request, or to take any other action
deemed appropriate and reasonable under the circumstances, without further hearing. Upon
formal acceptance of the tendered license and wall certificate, Respondent will no longer be
subject to the conditions of probation. All costs incurred (i.e., Cost Recovery and Probatlon
Mon1tor1ng) are due upon reinstatement.

Surrender of Respondent’s license shall be con31dered a’ Disciplinary Act1on and shall.
become a part of Respondent’ s license history with the Board.

14. VIOLATION OF 'PROBATION '

If Respondent violates any term of the probation in any respect, the Board, after giving
Respondent notice and the opportunity to be heard, may revoke probation and carry out the
disciplinary order that was stayed. If an accusation or a petition to revoke probation is filed
against Respondent during probation, the Board shall have continuing jurisdiction and the

period of probation shall be extended until the matter is final. No petition for modification of
discipline shall be considered while there is an accusation or petition to revoke probation or
other discipline pendlng against Respondent

15. COMPLETION OF PROBATION
Upon successful completion of probation, Respondent’s license shall be fully restored.

16. SALE OR CL.OSURE OF AN OFFICE AND/OR PRACTICE
If Respondent sells or closes his or her office after the imposition of adm1n1strat1ve

- discipline, Respondent shall ensure the continuity of patient care and the transfer of patient

records. Respondent shall also ensure that patients are refunded money for work/services not
completed or provided, and shall not misrepresent to anyone the reason for the sale or closure
of the office and/or practice. The provisions of this condition in no way authorize the practice
of optometry by the Respondent during any period of license suspension.

- in another state of the United States and is on active probation with the Ticetising authority of R



17. WORKSITE MONITOR
Within 30 calendar days of the effective date of this decision, Respondent shall submit to the
Board or its designee for prior approval as a worksite monitor, the name and qualifications of

- an optometrist or board certified ophthalmologist, and a plan of practice in which

Respondent's practice shall be monitored by the approved worksite monitor. The worksite
monitor’s license scope of practice shall include the scope of practice of the Respondent that -
is being monitored. The worksite monitor shall have an active unrestricted license, with no
disciplinary action within the last five (5) years. The worksite monitor shall not have any

'“"ﬁnanci‘al‘,’ ““personal",'“or“ familial relationship"with' the -Respondent;"‘or-"other- relationship"-that T

could reasonably be expected to compromise the ability of the monitor to render impartial
and unbiased reports to the Board. If it is impractical for anyone but the licensee’s employer
to serve as the worksite monitor, this requirement may be waived by the Board; however,
under no circumstances shall a licensee’s worksite monitor be an employee of the licensee.
Any cost for such monitoring shall be paid by Respondent. :

The Board or its designee shall provide the approved worksite monitor with copies of the
decision(s) and accusation(s), and a proposed monitoring plan. Within 15 calendar days of
receipt of the decision(s), accusation(s), and proposed monitoring plan, the worksite monitor
shall sign an affirmation that he or she has reviewed the terms and conditions of the
licensee’s disciplinary order, fully understands the role of worksite monitor, and agrees or
disagrees with the proposed monitoring plan set forth by the Board. If the worksite monitor
disagrees. with the proposed monitoring plan, the worksite monitor shall submit a revised
worksite monitoring plan with the signed afﬁrmatlon for approval by the Board or its
designee.

Within 60 calendar days of the effective date of this decision, and continuing throughout
probation, Respondent’s practice shall be monitored by the approved worksite monitor.

_Respondent shall make all records available for immediate inspection and copying on the

premises by the worksite monitor at all times during business hours and shall retain the
records for the entire term of probation. :

If Respondent fails to obtain approval of a monitor within 60 calendar days of the effective
date of this decision, Respondent shall receive a notification from the Board- or its designees
to cease the practice of optometry within three (3) calendar days after being so notified.
Respondent shall cease practice until a worksite monitor is approved to provide worksite
monitoring responsibility.

The worksite monitor must adhere at a minimum, to the following requlred methods of
monitoring the Respondent:
a) Have face-to-face contact with the Respondent in the work env1ronment on a frequent
basis as determined by the Board, at least once per week.
b) Interview other staff in the office regarding the Respondent’s behav1or if applicable.
‘c) Review the Respondent’s work attendance.

The Respondent shall complete the required consent forms and sign an agreement with the
worksite monitor and the Board to allow the Board to eommumcate Wlth the worksite

monitor.
10
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The worksite monitor must submit quarterly reports documenting the Respondent’s work:

performance. Reports are due for each year of probation and the entlre length of probation
from the worksite monitor as follows:

e For the period covering January 1st through March 31st, reports are to be
completed and submitted between April 1st and April 7th.
e For the period covering April 1st through June 30th, reports are to be
- ... completed and submitted between July 1st and July 7th. .

e For the period covering July 1st through September 30th reports are to ber -

completed and submitted between October 1st and October 7th.
e For the period covering October 1st through December 31st, reports are to be
completed and submitted between January 1st and January 7th.

The quarterly report shall include, but not be limited to:

the Respondent’s name;

license number;

worksite monitor’s name and signature;

worksite monitor’s license number; _

worksite location(s); , :

dates Respondent had face-to-face contact or correspondence (ertten and
“verbal) with monitor;
7. staff interviewed, if applicable;

QM%PPE‘

8. attendance report;

9. any change in behavior and/or personal habits;

10. assessment of the Respondent’s ability to practice safely;

11.recommendation defendant on Respondent’s performance on whether to
continue with current worksite monitor plan or modify the plan; '

12. other relevant 1nformat10n deemed necessary by the Works1te monitor or the -

Board.
Respondent is ultimately responsible for ensuring his/her worksite monitor submits complete
and timely reports. Failure to ensure his/her worksite monitor submits complete and timely

reports shall constitute a violation of probation.

If the monitor resigns or is no longer available, Respondent shall, within five (5) calendar

- days of such resignation or unavailability, submit in writing to the Board or its designee, for

prior approval, the name and qualifications of a replacement worksite monitor who will be

. assuming that responsibility within 15 calendar days. If Respondent fails to obtain approval

of a replacement monitor within 60 calendar days of the resignation or unavailability of the
monitor, Respondent shall receive a notification from the Board or its designee to cease the
practice of optometry within three (3) calendar days. After being so notified, Respondent

shall cease practice until a replacement monitor is approved and assumes monitoring -

responsibility.

11




18. ETHICS CLASS

-Resbondeht is required to take an ethics class, as approved by the Board, dufing each year of

his probation, for a total of five classes.

- O’i;ae’i.‘e“af“""“NOVéﬂib’er 12,72013 W % MZQ% w

: AleJ afidro Arredondo, O.D. President
Effective: December 11, 2013 : California Board of Optometry
’ Department of Consumer Affairs

12
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, BEFORE THE
A STATE BOARD OF OPTOMETRY
- DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke .
Probafion. Againts: - ' ' _ .
o ’ C ' Case Mo, CC 2008-2256
T GREGORY LAWRENCE TOM : . - '
o : . OAH Ne. 201 1080850
OptometristLicense No. 10427 - N

- ORDER DENYING PETITION FOR REGDNQEDEPATIQQ

“The Petition for ‘Remnsidéra’cidn, ‘which has been filed :by respondent in the above- o
entitied matter, having bsen read and considered, and good cause For the graniing of
. the patition not heving been shown, the petition is hereby denied, Accordingly, the

Decision shall remain sffective on August 28, 2012, . :

1T 15 50 ORDERED this 2 7% Gy ofﬁ/. qu L7, 2012,

Ui 1 ity

L TR 4 frti,




. BEFORE THE
STATE BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA '

In the Matter of the Petition to Revoke

-+ -Probation Againgt: - - = e e

GREGORY LAWRENCE TOM
- 63 W, Angela St.

Pleasanton, CA 94566

Optomeiry License No. 10427

Respondent

CaseN0.2003:125 . ...

OAH No. 2011080850

DECISION AND ORDER

The attached Proposed Decision is hereby adopted bjr the State Board of
Optometry, Department of Consumer Affairs, as its Decision in this matter.

This Decision shall become effective on AMM

. Itis so ORDERED (4 z\;g 20,2012

7" FOR THE STATE BOARD OF OPTOMEIRY
DEPARTMENT OF CONSUMER AFFAIRS

L

Wi 5e bH ke
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Probation Against: o

'GREGORY LAWRENCE TOM, 0.D., 1. .
: Optometry License No. 10427, OAH No. 2011110025

~

BEFORE THE
STATE BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke

Respondent

PROPOSED DECISION

v Administrative Law Judge Melissa G. Crowell State of Cahforn]a Office of
Administrative Hearings, heard thls matter on May 10 and 31, 2012 in Oakland California.

Deputy Attorney General Char Sachson represented Mona Magglo, Executwe Ofﬁcer

- of the State Board of Optometry

: L _
Cralg S. Steinberg, O.D. Attomey at LaW, represented respondent Gregory Lawrence ,

Tom, O D., who was present throughout the proceeding.

The record was left open-until June 4, 2012, for complainant to submit a response to
respondent’s Hearing Brief (Ex. K.). Complainant did not file a response. The record was
closed and the matter was submitted for decision on June 4,2012. .

SUMMARY -

Following the filing of an-accusation against him, and pursuant to a Stipulated
Surrender and Order, respondent surrendered his optometry license effective April 3, 2008.
Thereafter respondent petitioned the board to reinstate his license, which was granted
effective July 15, 2009. The license was reinstated on probatlon to the board for five years

on stated terms and conditions. In this proceedmg, complainant seeks to revoke respondent’s '
probation for his failure to comply with six conditions of his probation.



http:licel.J.se
http:complainant.to

FACTUAL FINDINGS

L. On September 22, 1994, the State Board of Optometry issued Optometrist
License No. 10427 to respondent Gregory L. Tom. The license was surrendered effective
April 3, 2008, in connection with disciplinary proceedings in Case No. 2003-125. The
license was reinstated on probation effective July 15,.2009. The license was in full force.and

~ effect dnr_rng all times relevant to this proceedrng It will expire, unless renewed on J'uly 31,

2. On January 13, 1995 the board issued to respondent Fictitious. Nate Permit.

" No. 2081 (“20/20 Optometry,” San Ramon). The permit expn ed Apr11 14,2003, and has not

been renewed

. 3. OnMay 11, 1995, the board 1ssued to respondent Branch Office Llcense No

- '4052 The license was cancelled on April 14, 2003.

' 4. On May 31, 1995, the board 1ssued to respondent Flctrtrous Name Permit No.
2155. The permit exprred April 14, 2003 ‘and has not been renewed :

:5.. On June 15, 2001, the board issued to respondent Branch Ofﬁce License No 4

627 5, ‘The license expired on February 1,2004, and has not been renewed. .

: 6. OnOctober 18, 2001, the board issued to respondent Fictitious Name Permit
No. 2858 (“20/20 Optometry of Silicon Valley,” San J ose) The permlt exp1red on]J anuary.

31,2004, and has not been renewed.

~ Prior Dz‘sczpline/License Surrender

7. In the prior disciplinaty actlon respondent surrendered his license effective
April 3,2010. The discipline was based on a stipulated Surrender of License and Order in .
which respondent agreed that thére was a factual basis for imposition of discipline based on
the allegations in the accusation that he had committed insurance fraud, altered patient
records, and made false representation of facts in his optometry practice. In particular, it was
alleged, based on an audit of his billings conducted by Vision Service Plan (VSP), that . 4

.- respondent had fraudulently billed VSP, and received payment, in the amount of $84,929.53 '

over a multiple-year period. Respondent agreed that in the event he were to petition the
board to reinstate the license, all the allegations and charges set forth in the accusation would

, be deemed to be true, correct, and admitted by him. Respondent was ordered to pay the

board its costs of investigation-and enforcement of $11,284.57 prior to reinstatement of the
license. And, under the terms of the agreement, respondent agreed to wait one year after the
effective date of the decision before applying for reinstatemert. C '

" License Reinstatement on Probation
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-8 Respondent filed a petition to reinstate his license on February 23, 2009,
'Although the petition was filed one month early, the board agreed to consider the petition,

Among the evidence he presented to the board was evidence of payment of $75,460 in
restitution to VSP. The board found that respondent had demonstrated sufficient

* rehabilitation to warrant his reinstatement on probation. The board commented:-

Pet1t1oner showeda sincere change in attitude and acceptance of
responsibility. He submitted evidence of partial restitution.
“Because of his family support, sitnilar misconduct is not likely
to be repeated. The evidence also showed that the public would
benefit from Petitioner’s medical talent. Conversely, petitioner
committed serious misconduct by defrauding insurance provider
VSP and altering his patient’s medical records, and only one -
year has passed since the effective date of petitioner’s license
- surrender. Because of the relatively short time since the conduct -

and the surrender of the license, petitioner must wait an
additional period of time before the hcense is actually -
reinstated. " -

Although the effective date of the decision granting respondent’s petition for reinsteternent

~ was July 15, 2009, the actual reinstatement of his license did not take place until January 1,.

2010. The board ordered the reinstated license immediately revoked, stayed the revoeatron, .
and placed the license on probation for five years. Among the terms and conditions of .
probation imposed by the board were Restricted Practice, Reporting, Cooperate with

" Probation Surveillance, Monitoring, Maintain Records, Community Service, Payment of
_ Costs, and Restitution. In addition, Probation Condition 12 prov1ded that if respondent .

violated the conditions of his probation, the board may, after giving respondent notice and an
opportunity to be heard, set asrde the stay order and i impose the revocatlon of respondent S
hcense :

9. Respondent has had two probation monitors. His initial monitor was Margie

' :‘ McGavin. Jessica Sieferman assumed McGavin’s caseload in February 2010. Respondent

cooperated with both probation monitors, and he commumcated with thern regularly

10.  Withthe approval of Probatlon Monitor McGowan, respondent resumed
Worklng as an optometrist in January 2010 under the supervision of Radbirt Jonas Chin,
0.D., at VisionOne Optometry in Pleasanton. Respondent worked for Dr. Chin on a part—
time basrs Dr. Chin has been satisfied with respondent’s performance.

11. . Probation.Monitor McGowan apparently approved Professor Robert B.
DiMartino, 0.D., M.S., as respondent’s practice monitor. Dr. DiMartino did not submit any
probation monitoring reports. The only document Dr. DiMartino provided of his monitoring

of respondent, which he called “mentoring,” is contained in a letter he wroté directly to board

president Lee Goldstein, O.D., dated May 15,2011, Respondent has a new practice monitor

_as of August 2011,
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12, Respondent comphed with all probation requir ements associated W1th payment
of cost recovety. Responderit exceeded the requlrements for community service and for
continuing education. Respondent has been active in a program called First Tee. He also
volunteers at schools and at senior homes. At his most recent compliance meeting, no new

. violations were identified.

~ Petition to'R"étio'k'é‘P}'bbdfi'oﬁ ST e e

13. On August 18,2011, complamant issued the petition to revoke probation,

* alleging six violations of probatlon

14. At hearing, Paragraph 20 of the petition to revoke piobation was amended to
allege as the factual basis for the Fourth Cause to revoke probation' :

Respondent fa1led to subm1t to the Board and obtain approval of
a monitoring plan for his worlc at the colleges . -

THE FIRST, SBCOND AND FOURTH CAUSES TO REVOKE PROBATION

- 15.  Probation Condition 2 restricted respondent’s employment on probat1on toa
pract1ce under the supervision of an optometrist or ophthalmologtst as follows:

Petitioner is restrioted from owning or operating his own
optometry private practice. He is restricted to supervised
employment by an optometrist or ophthalmologist whose license
is in good standing and who has been approved by the Board or
its designee prior to petitioner commenei'ng employment.

16:. Probation Cond1t1on 3 requ1red respondert to0 report to the board any change in
: employment as follows:

Petitioner shall inform the board in writing of any change of
place of practice and place of residence within fifteen (15) days
- (Emphasis added.)

Business and Professions Code section 3005 defines “place of practice,” as used in the

Optometry Practice Act, to mean “any location where optometry is-practiced.”
ptometry y 10 . p

17.  Probation Condition 5 required respondent to have a practice monitor. It
provided: . ’ S

Within '30 days of the effective date 'o.f this decision, petitioner
" shall submit to the board for its priot. approval a monitoring plan
in which petitioner shall be monitored by another optometrist,
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who shall provide.periodic reports to the Board. Petitioner shall

- bear.any cost for such monitoring.” If the monitor resigns or is
no longer available, petitioner shall, within 15 days, move to
have a new monitor appointed, through nomination by petitioner
and approval by the board.

18. Respondent did not report to either of his probation monitors that he provided v
optometry services at community colleges while.on probation. Respondent admits that he

~ provided optometry services at Foothill College on January 25 and April 12,2010; at College =~~~

of Sait Mateo on February 8, 2010, March 29, 2010, July 12,2010, October 6, 2010, and A
February 7,2011; and at Canada College on March 1, 2010, November 22,2010, and March

7,2011.

‘Respondent was hired by the schools as an independent contractor, and he received
compensation for his services in the form of a stipend. For example at Foothill College,
respondent signed an independent contractor agreement, completed invoices for his services,
was paid $350 per day for his services, and provided a taxpayer identification number for
“Advanced Optometric Eyecare” on a IRS form W-9. Respondent examined 10 to 18 -
students per day, and prescribed lens where appropriate. Respondent permitted students to
obtain single correction lens for $15 and some of the frames for $40, (These were for frames .

~ that were either donated or purchased at redueed rates.) Respondent would charge more for
lenses with more oomphoated corrections; and he would charge more for frames other than

the ones which were donated or purchased by him at a reduced rate. Respondent handled all
the money except a $20 deposit, which the school collected for the examination. If the
student purchased glasses, the $20 was applied toward the cost of the glasses. If no. glasses

‘were purchased, the deposit was refunded. Respondent would make up the glasses at his

office, and then del1ver them to.the school. If there were problems with the glasses, the
students would come into the szlonOne ofﬁces and he Would ﬁx the problem there '

19.  Thereisno quesnon that respondent was praetlcmg optometry whﬂe at the
community colleges. As defined by the Optometry Practice Act, that work was included
within respondent’s “place of practice.” (Bus. & Prof. Code, § 3005.) Probation Condition 3
required respondent to report any change of his place of practice to the board, Respondent’s .

. failure to advise the board of his employment at the commumty colleges constituted &

violation of Probation Condlnon 3

- 20. Respondent was not supervised by an optometrist or an ophthalmologist in the
performance of these services. Respondent’s unsupervised employment at the commumty
colleges consntuted a violation of Probation Condmon 2.

21 Respondent s services were not monitored by his practice monitor.
Respondent’s unmonitored employment at the community colleges constituted a violation of
Probation Condition 6. Respondent’s testimony that he told Dr. DiMartino of these services
was self-servmg, and is not competent ev1denee that h1s employment at the commumty
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colleges was monitored. It is noted that Dr. DiMartino did not mentlon these services in his
May 2011 letter to the board president.

22. Probation Monitor Sreferman first learned of respondent’s work at the
community colleges through a complaint filed with the board by one of the community
colleges. She opened an ihvestigation with the Division of Investigation in May 2011. The

e g e e e+

23.  Probation Monitor Sieferman and respondent meét on May 27, 2011,
Respondent admitted working at the community colleges at that time, but stated that he

A ‘believed it was community service. Respondent believed that his work at the commumty
colleges was community service because he had performed this type of setvice since a.

student at the School of Optornetry at the University of Califotnia, Berkeley, in the early

©1990’s under the supervision of a professor. Respondent continued working with the
professor after he graduated for sonie time. After the professor died in 2002, the professor’s

wife requested that. respondent continue the work Whrch he did, until he surrendered his

- 24, Ttnever occurred to respondent that his work at the community colleges was’
employment. He believed it was.community service because he could have earned more
money working for an optometrist, and because the glasses were provided to the students at

'such discounted rates. Respondent fitst learned there was a problem with his service at the

schools in an interview with Investigator Omahen on May 14, 2011. Respondent SCheduled a
meeting to discuss this with his probation monitor in May, as he wanted her to hear from him

- about his conduct Resporident returned the stipends he had earned from thie schools.

THIRD AND FIFTH CAUSES FOR PROBATION REVOCATION

: 25. Probatron Cond1t1on 5 requ1red respondent to cooperate W1th the board’ g

| , probatron program as follows

Petitioner shall comply with the Board’s probation surveillance

- program, including but not limited to allowing access to the.
probationer’s optometric practice and patient records upon
request of the Board or its agent.

26. Probatron Condition 7 required respondent to maintain record oflens

. prescrrptlons he dlspensed or administered as follows:

Petltroner shall mamtam a record of all lens prescrrpt1ons that he
dispensed or administered during his ‘probation, showing all the
following: 1) the name and address of the patient; 2) the date;
" 3) the price of the sérvices and goods involved in the ‘
. prescription; 4) the visual impairment identified for which the
prescription was furnished. Petitioner shall keep these records
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in a separate file or ledger, in chronological order, and shall
make them available for mspectmn and copymg by the board or
its designee, upon request.

27.  Investigator Omahen made an unannounced visit at Dr, Chin’s offices on May

14,2011, The investigator requested to review patient records. The patient records

maintained by Dr. Chin were kept electronically, and made available for inspection.
Respondent did not provide the patient records of the community college students.

~ Respondent did not provide the investigator with a list of patlents requ1red to be maintained
- by Probation Condition 7.

28, A second meeting took place on May 25, 2011. At this meeting respondent -
provided a list of patients but the list did not include the community college students.
Respondent subsequently provided an updated list which included most of the community
college students, but it did not include students he examined on two days at Foothill College.

29.-  Respondent has provided varying accounts to Investigator Omzhen and
Monitor Sieferman and at hearing about whether he maintained records of the community.
college students. He testified that he did not maintain the records of the student patients at’

‘the community colleges, but rather he gave the records to the colleges at the end of each day

for their keeping in the student health record, If the student needed glasses, he kept the .

record and returned it with the glasses to the school. He also stated that he kept some of the
records, but they were kept in a box at Dr Chm’s ofﬁce and he beheves they were destroyed
followmg a ﬁre at the ofﬁce . ‘

30.  Probation Condition 7 required respondent to maintain a record of lens
prescriptions he dispensed or administered in a ledger form. Respondent did not maintain
such a record while on probation, and did not create one until it was requested by
Investigator Omahen Respondent’s conduct constituted a violation of Probation Condition

31.  Probation Condition 5 fequired respondent to cooperate with the board’s

.. probation program by providing patient records upon request. Respondent provided the

records of patients. he saw in Dr. Chin’s office; but not those of all the community college

- students, stating that he had returned.them to the community college for their safe keeping.

Business and Professions Code section 3007, however, requires an optometrist to retain

- patient records for a minimum of seven yéars from the date he or she completes treatment of

the patient. It is therefore found that respondent violated Pr obation Condition 5 by his
inability to provide the patlent records of the commumty college students upon the request of .
the board. : -
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SIXTH CAUSE FOR PROBATION REVOCATION

32.  Probation Condition 11 required respondent to provide proof to the boatd that

he had made full restitution to Vision Service Plan. This condition provided:

Within 90 déys of the effective date of this order, Petitioner -
shall submit to the board proof that he has made full restltutron

- u»to VSP Vlslon Care T . [ — ,, R—— ,‘ N e e e e okt e .

33." As alleged in the accusation, a VSP audit of respondent’s b1111ngs determined
that respondent had inappropriately billed and received payment from VSP in the amount of
$84,829.53. As of the date of the petition for reinstatement, respondent had paid VSP
$75,460 il restitution, Under the terms of Probation Condition 11, respondent was to submit
proof of payment of “full restitution” within 90 days of the effective date of the order . -

- granting his petition for reinstatement. The order became effective July 15, 2009.

Respondent was thus required to submit proof of payment of the full amount of $84,829.5 3

- Wlthm three months of that date

34,  Respondent did not provide verification of 'payrnent of “full restitution” tos
VSP within 90 days July 15,2009, In farlmg to do so, he violated Probation Condltron 11

35, Respondent eventually paid VSP a reduced amount of $8,785.64 by eheck

* dated July 26, 2010, which was more than one year after the effective date of the board’s '
decision. VSP accepted that amount as payment in full of the outstandlng restitution amount

by letter dated August 9,2610.

36 Respondent explarned his delay as a product of his request for information
from VSP which would specify to him the amount he owed. Respondent believed that VSP
had withheld money due him during his last six months.of panel membership, and without

knowing the amount that was withheld he felt he was unable to calculate what he owed VSP,

Respondent made numerous requests to VSP for various documents, including
“reconciliation statements™ for the six-month period and copies of an audio recording and

transcript of a December 2003 VSP hearing. Acoordmg to Respondent, VSP did not respond

to any of his inquiries.

On July 26, 2010 respondent requested Probatron Monitor Sieferman to send him the
amount due VSP. She contacted VSP and was advised by Thomas Jones that the amount
owing was.$8 758.84. Respondent wrote a check for that amount that day. -

" LEGAL CONCLUSIONS .

1. The standard of proof applied in this proceedmg is clear and convmc1ng
evidence to a reasonable certainty.
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2. Pursuant 40 Condition 12 of his probation to the board respondent’s may be
revoked upon findings that he violated its terms and condltlons

3, By reason of the matters set forth in Factual Findings 15 through 21, it was

established that respondent violated-Conditions 2, 3 and'5, of his probation to the board in

connection with his employment at the community colleges. Cause exists to revoke

" respondent’s probation and to relmpose the stayed discipline (revocatlon) imposed in Case
~ No. 2003-215. .

4, . Byreason of the.matters set forth in Factual Fmdmgs 25 throucrh 31, it was .
established that respondent violated Conditions 5 and 7 of his probation to the board by !
failing to maintain a ledger of all lens prescriptions associated with his community college '
employment, and failing to make available all patient records. Cause exists to revoke
respondent’s probation and to rexmpose the stayed.discipline (revocation) 1mposed in Case
No. 2003-215. o :

5. By reason of the matters set forth in Factual Findings 32 through 34, it was

- established that respondent violated Coridition 11 of his probation to the board by reason of

his failure to timely provide proof of payment of full restitution to VSP. Cause exists to
revoke respondent’s probation and to reimpose the stayed dlsc1p11ne (reVocatlon) imposed in .
Case No 2003- 215

Disciplinary Considerations

6. . The question presented is whether respondent’s probation should be extended

. as’he requests, or whether his probation should be revoked as complainant requests.

The probationary terms were. developed bjf the board in order to ensure that

- respondent could practice optometry with safety to the public after having committing -

serious acts of unprofessmnal conduct as an optometrist. While all evidence in mitigation
has been considered, it is concluded that respondent’s lack of compliance with probation is
for the most part unmitigated. While respondent believed that his work at the community

- colleges was community service, he failed to pose the question to his probation monitor with

whom he had regular contact. The work was unmonitored and unsupervised, which is
exactly what this board forbade under its order reinstating the license. Respondent’s failure

to maintain a ledger of his work at the community colleges made it impossible for it to be

reviewed as well, Respondent was also ordered by this board to make full restitution to VSP
in the amount of $84,829.53 within three months of reinstating his license. Instead of
complying with that order, respondent choose to quibble with VSP over the remaining

" amount of restitution he owed, saying that was his right. That was not his right, as the

board’s order regarding the amount of restitution he owed was a final order, and he had -
admitted the amount of restitution he owed VSP by virtue of petitioning foi reinstatement,
Lastly, respondent’s inconsistent statements regarding the records of the commumty college
‘patients raise questions about his candor. .
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The ultimate goal of hcensmg generally, and the h1ghest pr1or1ty of the board in
exercising its disciplinary functions, is the protection of the public. (Bus. & Prof. Code,
§ 3010.1.) -Probation is a serious matter, and the conditions of the board are meant to be
strictly followed, not interpreted by probationers as it suits them. Respondent’s overall
performance on probation does little to install confidence that his performance on probation
in the future would be different. For this reason, it is concluded that contlnumg respondent

ORDER

* The petition to re\}oke probation is granted, and probation is revoked. The stay of the
revocation imposed in Case No. 2003-125 (Decision effective July 15, 2008) is lifted and the
order of revocation of Optometrist L1cense No. 10427 issued to respondent Gr egory

Lawrence Tom is 1mposed

- DATED: June 21,2012 -

./V\WM

MELISSA G. CROWELL
Administrative Law Judge
‘Office of Administrative Hearings

10 .
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BEFORE THE
STATE BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS
‘ STATE OF CALIFORNIA

. In the Matter of the Petition for Early
Termination of Probation for:

' Case No. CC-2008-225
GREGORY TOM

Optometrist License No. 10427

ORDER DENYING PETITION FOR RECONSIDERATION

The Petition for Reconsid_eraticn, which has been filed by respondent in the
above-entitled matter, having been read and considered, and good cause for the
granting of the petition not having been shown, the petition is hereby denied.
Accordingly, the Decision shall remain effective.

IT IS SO ORDERED this _ 30 _day of September, 2011.
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24 |- Consumez Af:fans '
25 - 2 On or aboui Scpiembex 22 1994, the State Board of Opiomatry 1ssued Opiomeinst
26 || License Numbel 10427 to Gregory L Tom (Resp ondent) "The Optomems’c L1ccnse was in effec“c
27 || at 41l times relevant 1o ’the char ges blO'llU'h't hel ein and Wﬂ] cxplre on July 3 l 2012 unless
- 28, rentawed '

. PETITION TO.REVOKE PROBATION
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_Onor about I Jamuary 13 1995, the State Board of Optometw 1ssued FlC'l'.l'LlO'llS Name 1

- Permlt Number.2081 to Gregory L. Tom (Respondent) The Fictitious Name Pern:ut expned on

Apnl 14 2003, and has not been renewed. ' '
“Onor about May 1 1 1995 ,the-State: Bom d-of Optometry :tssued Flotmous Name

Penthumbel 215540 Respondent The FlG'tltLO’llS Name Pemut enpned on Apr11 14 2003 and :

‘has ot besn renewed. B ' ) " '
'5.. On or about Tume 15, 2001, the State Board of Optometry 1ssued BIanch Ofﬁce

L1cense Number 6275 to Respondent Thé Branch Office Lmense ehp:.red on February 1, 2004

and has not been renewed

6. In a dlsclphnary aot1on enutled “In the Matter of the Aoeusatlon Against D B.A.

20/20 Optometry, Gregory Lawrenoce: Tom, Case No 2003- 175 Respondent surrendered his

"Il Optometrist Lleense The surrender was effectwe Apnl 3, 2008 On or about February.ZS 2009

Respondent petttloned to have ]:us Optomemst License remstated o
: '7. . Ina disciplinary aetton entttled "Tn the Matter of Petltton for Remstatement Agamst

Greaorer Tom " CaseNo 2003- 125, the State Bomd of Optometry 1ssued e declslozg effeenve

.Juiy 15, 2009, in thh Respondent’s Optomerist L1oense was remstated and mmedtately K

revoked, However, the T8V0 catlon was stayed and Respondent’s Optometrmt License was plaoed

on probatlon f01 8 perlod of five (5) yesrs W1th certain te;rms and condmons A copy of that *

deo131on is attaohed as Ex.hlblt A and 1§ moorporated by refelenoe

* JURSDICTION.
8. Thls Petition to Revoke Probation is brouerht bef01e the State Board of Optometry

(Boa1d) Depalh:nent of Constimer Affa:rs _
FIRST CAUSE TO REV OKE PROBATION

(Reslnoted Pr aotme)
. 9. At all tlmes after the effectwe date of Respondent’s pr obatlon, Condltlon 2 stated
“R estuoted Praotlo Pet1t10ne1 is p1oh1b1ted from owmng or 0perat1ng his own optomen-y

pnvate praohoe. Heis ;estnoted ‘to supervised employn_l_eni by an optomenlet or ophthalmolo gist®

PETITION TO REVOKE PROBATION | .
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. Whose llGBnSB isin good sta.ndmg and Who has been approved by the Board or 113 deelonee pnor |

to pet1t1one1 co]mnenomcr emp]ownent ?

‘10, Respondent’s p1 obatlon 18 sub_] ect to 1evooatlon because he failed to comply with

i Pz oba’uon Condmon 2 referenced above The facts’ and o:roumstanees regardmg tlns v1ola‘clon

are as follows ) o , N . .

11 Onor aboutlan‘um'y iﬁ,, ZQl 0 arlcl:Aprll 12, 2010, l{eepondent jlrovided oplometry
services at l;*ootbill College m Los Altos Hills, Califolniel Qn or about Feb'ruary 8, | 2016 'Maroh'
29 2010, Iuly 12 2010, Octaber 6, 2010 and February 7, 2011, Respondent prov1ded optometry . '

serv1oes a’c College of San Mateo mn San Mateo, Cal1forn1a On or ahowt March 1, 201 0,

‘.November 22, 2010 and l\/larch 7, 2011 Respondent pmV1ded optomeny servmes ‘at Canada -
. College mRedwood City, Callforma On unlcnown dates, Respondent also prowded optome’u'y

servmes at Clty College of San Franclsoo in San Francisco, Callforma Responden’c was not’
superwsed by a Board-approved optome‘cnst or ophthalmoloqst as 1eq1.nrecl by CG)D.dlthIL.'Z ancl
he -_reoelved compensehon for lns servwes Respondent SEW between 10 and 18 smdents per day,
while wo1lc1ncr at the sohools S L o
| SECOND CAUSE TO REVOKB PROBATION
. (quomng) _
12 At all times after the effeenve date of Respondent’s proba’a on, 1, Condition 3 stated

. _Eg}lwt_mg Petmene1 shall inform the Board in Wr,l‘mncr of any ohange of plaee of plaenee
and place of res1denoe W1tlnn fifteen (15) days - L )

.13, Respondent’s p1obat1,on i subJ ectto 1evoea1:10n beoause he faﬂed to oomply w1th
Probatlon Conchuon 3, 1jefe1 eneed ebove. The facts and c,nc_:nmsfcanoes 1ega1dmg this violation -
are as follows; | | | . | | ' _

- 14, Respondent falled to inform 1he Board i Wnimo that he pr ao‘uced at Foothill College )
College of San I\/lateo, Canada Co]lege and San Fraumsoo City College as stated above in B

pauagxaph 11

s

A

" PETITION TO REVOKE PROBATION | -
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11

12

. 13

1

15

" 16
o

18
19

21
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20

22

Coign |
2%
25

.27

.28

) T'Hm CAUSE TO REVOKE PROBATION '

(Cooperaie with Probation Survelllance)
15 At o]l tires after the effective date of Respond en‘c’s plobanon Condmon 5 stated
“Coo. gration wfdr Pr obatlon Surveil ance:P etmonel shall comply W1th the Boeu d’

probamon survelllance program, meludurcr bt not limiied to allowing aeoess to the’ p1 obatmnez 8

: optometoc it aetlee and patient 1ecords up on request of the Board or 11:s agent »

16. Respondent’s probation is subj eot to Tevooition because he falled 1o oomply Wlﬂl

.Plobatlon Condmon 5, referenced above 'I'he facts and c:romnstanoes 1egardmg this vrolanon

are as follows:

17 : Respondent failed to comply w1th Proba’clon Condmons 2 3 6; ’7 and 11

requested aceess to pa‘uent tecords, Respondent failed to prov1de access to. the requested records

FOURTrI CAUSE TO REVOKE PROBATTON
' (Momtormg) .
"18. A‘t all times after the:, effeetlve date of Responden’t’s proEaﬁorl Condition 6 stated:

“I\/Ior:a‘cormcT Wlthm 30 days of the effeenve déte of this decision, pe’rmoner sha]l

submlt to the Board for 1ts prior approval 2 momtormg plan mn Whneh petltloner shallbe . -

monitored by ano’thex 0ptomemst who sha]l provide penodre 1epo1'ts to the board Petmoner

shall bear By cost: for sueh momton:ocr Ifthe momtor remgns or isho 1onge1 avaﬂable petmone1 o

shall within 15 days, move to have:a new momnitor- appomted thwuch non:unanon by pet1’t1one1
and approvalby the board.” , _ N

19. Respondent’s proba’non is Blle eot 10 revocation because he faﬂed 1o comply with
Proba‘uon Condmon 6, refer enced above The facts and emeunrsta.nces 1ega1 dmg this violation
are a5 Io]lows . ) _

20, RespQJddent failed to sublrJit 10 the Board and oBtaio approrfal for a monitoring_pla:d.

11

1

PRTITION TO REVOKE PROBATION
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are as a:ollows

. F]ZF TI—I CAUSE TO REVOKE PROBATION

(Mam‘cam Records) -

" At all times after the effectwe date of Respondent’s probat1 on, Cond;lt1on 7-stated:

T “"Maintain Records I—’etltloner shall- mamtmn arccord of all lens prsscnpuons tha“c her -

chspansed or adzmmstered during his proba‘mon, showmt7 all the following; 1) the name and
address of the patlent 2) the daia 3) the price of the services and goods mvolvad m 1 the
pr esonptlon, and 4) the visual anmment ideritified for which the I esonp’aon was furmshed

PE’tlthJleI' shall keep ‘thes.e records in'a scparate file-or 1sc1ger, in chronologjeal order, and.shall

|| make them available for 1nspeo’cion and copying by the board or its desigﬁee upon request,”

. 22. Respondent’s 'plObEIlO]J. is subJ ect to revocation because he faﬂed to comply With

: Probatlon Condmon 7, reférenced above, The fac’cs and cucumstanoes rsgm dmg tbls VlOlathIl

Respondent Iaﬂed to maintain records of all 1ens prescnptlons that he mspensed or
ad:rmmstered dunng ]:us proba’uon _ c .
SIXTH CAUSE O EVOKE PROB/ ATIO [;-J
(Rasutuuon) _
24 Atall tlmes aftel the effective date of Respondent’s probatlon Condition 11 stated:
' “Res‘n’tutlon Wl‘rhm 90 days of the effectlve date of this orde;~ Petfclonel shall
subm1t to theBoald proof tha’c he has tade Iull 1est1tL1t10n to VSP Vision Care.” .
Respondent’s probatlon is subject to revocation beoause hu faﬂed to compljy with
Proba’uon Condition' 11, referenoed above, Tse facts, and clrcumstgnces 1egardmg this \rlola“nod
are. 3 follows ‘ ' : .. . ‘ | .
-+ 26, Respondent failed to plov1de the Boa1d Wlth erification of payment of restitution 1o
VSI’ Vision Cale wftbm 90 days of the cffecnve date of fhe order.
| 'PRAYER :
WI-IBREFORE Complamani 1equests that 8 hearmg be held on the 1naﬂels herein alleced,

and ihat followmcr the- heamng, the State Bozud of Optomeiry issue a dec1s1on

PETITION TO REVOKE PROBATION
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Revolq:s:uJ the probatlon thal was gra.nted by the State Board of Optomet‘y n Casc _

No ’7003 125 and imposing the dlsmphnary order that was stayed thereby revolqncr Optome’mst

Llcsnsc No. 10427 1ssued to Gregory L. Tom,

’ Revolung or suspending’ Optomemst License No 10427 :Lssued to Cnegory L Tomy |~

C2.
< Revolung or suspendmg Fm‘mous Name Permit No. 2081, 1ssued to Gregory L. Tom.: |-
4, Revolcng or suspendmg Flotltlous Name, Pcnmi No. 2155 1ssued to GreooryL Tom
5 ..' : Revolcmg or suspending Branch Oﬁ‘icc License No; 6275 1ssucd o Gr egory L. Tom
S 6. T alcmc such other and further action as deemed necassary and I oper .
DATED: -‘5/ 1B / 2oV ' \ﬁ?—m«@@%{m
R AT S . "MONAMAGGIO, “°
Executive Officer . C
State Board of Optometry/
- Department of Consumer Affairs °
_ .State of California
Complaingni -~
SF2011201928
20483981.doc -
6

PETITION TO REVOKE FROBATION
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BEFOM II—IB
... "BOARD OF OPTOMETRY - L
DEPAR.TMENT OF CONSUI\[ER AFFAIRS .
", - STATE OF CALIFORNIA e

[P S,

.:...-.. o In_the Ma_tter Of_the Pﬂt].tlon : e memm -».....i.. i e .. EYNI .... Vo '-....' o ...‘.....j i ..

for Reduction of Penalty or Edrly - OAH No. 2011060861 .
: Termma’cron ofProbaﬁon of: ’ o N
: " Agency Case No. CC.2008-225

GRE_GQ;{Y TOI_\/__T,_"O.D'., - L T

Dp’com‘etri's_t_Licensé—Nb.,10'427?' '_ o

" Petitioner, -

])ECISION

A quorum ‘of the Board of Optometry (Board) heard“this matte; on'June.ZI 2011 in

‘_ 'Los Angeles, California. The members of the Boatd preserit were Lee A. Goldstein, OD
* * Prégident; Alojandlo Arredondo 0.D., V1oePres1dent Momca Johnson, AlexanderKim
: Kennemlawenda 0D, and Fred Naranjo : ‘

Boerdmembe: DonnaBurlce was present but d1d notparuczpate 1n the hearlng or
. dehb ra’nons, she Tecused herself from *his ma‘cte; O .

. Jessma Sieferman, theBoard’s Enforcemem Stafc" was also-present dunng the
proceedmgs e P el

" Danisl J uérez, Adm:mstratwe Law 'Judge W1th the Ofnce of Admmxstranve Hearmgs

.- was presen’c atthe hearmg and durm{f_ the conmdera’mon of the case, n acoordanc= w1th
e Government Code sectlon 11517 .o - .

Gregory Tom, 0 D (Pennoner) Tepresented hIInSG].I

: Mmhelle McCan:on, Deputy Attorney General represented the A’ctorney General of
, ‘cho State of Cahxorma pursuant e Government Code Seotmn 11522 N

- 'I‘he pames submltted the matter for demslon and the Boaui demded the case m
o’ exeontwe session on June 21 2011 : .
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E ACTUAL FINDB\TGS

‘ "1. On or about November 19 010 .Petmoner ﬁled the Peutlon for R.eductlon o:'r‘ X
Penalty or Early Termination of Probauon Petitioner seeks the early termination of his fve-
yearprobation, He contends it ig ‘appropriate to end his proba’uon early because he is-

.- '..--'.. -y Y

unﬁmenﬂyrehabﬂfca’ce_d_ﬁom the earhex transuressmnshe eommﬂ:ted 'j' P et

2. The Callifornia 2 ttemey Generzl ceutends the pubhc would be unsafe ifthe ©

_ 'Board Were to 'remstate Peutxon er 3 hcense

s

o

'3, - TheBoard 1ssued optometnst hcense number 10427 to.Pe ’cztloner on or about
September 22 1994, .

4/ In approxmately March 2007 the California Attomey Genera] s Oﬂ'ice ﬁled
an aceusa’uon ‘agafnst Petitioner allegmg {hat from 2001 through 2006, Petitioner fraudulently
‘submitted bills 0 insurance proyider Vmon Servmes Plan-totaling appromately $80 OOO ~

T and altered pauent medical reoords

5..‘ ng St:pulated Surrender of Lwense and Order effecuve Aprll 3 2008
'Pet1t1oner agreed that there was azactual basxs for discipling against his-license for .
‘unprofessional conduct Wl‘chregard to insurance fraud and, the alteratmn ofmecheal records,
he surrendered his optometmst lzcense o

6.+ . Peiitioner :uled ! Pettuon for Rems’catement of }:ns optometnst hcense on -

Februaryzs 5009, The Board considered his petition ori May. 15,2009, ‘znd in aDemsmn

effective July 15,2009, the Board agreed to grant his petition, The Boerd reinstated .
Petitioner’s optometnsL license, effective January 1;2010, nnmechately revoked it, sfayed the' . ..
-revoea'tmn and placed the 11eense on ﬁve years probatlon upon varlous terms and conditlons .

7. Peutl oner's: probauonaly terms and concimons mclude among others, bemg

o restricted 10 superv1sed employinent by aBoard-approved optemetmst or ophthalmologist, =

prior to comimencing employment (term and oondition 2); and réquiring Petitioner to inform’
the Board in wrlung of ity change ofplaee ofpracuce within 15 days (term, and condmon

-. 8. 'Pet1t10ner 5 proba’uon contmues un’cd Ianuary 1 2015

£ Pet1t1oner asserted that he Yias. ohanged his mentahty and leamed about his
. mistakes durmcr hisdime on probauon - He described himiself as g changed persor who has
been diligent, cooperative, and proactive with all of the Board’s probationary requirements, .
“He explained that, while hie agrees he lost sight-of'the efhical hne between what was best for
. his patients and what-was best for the doctar; hemiever placed any ‘patient at risk’ by hig '
miscopduct. He explalned how his revooation and probation has caused him and his family
ﬁnanelal end emotional hardship, He descrlbed ’his comrhnmity service, including designing

.an educauonal cougse on ‘che human eye for preschool and elementary sohool chlldren and
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. Worlctng Wlth Ihe First Tee of Contra Costa County (e golfprogram for mmors) Petfcloner

“has continued his contmumg gducation studms. He reads- optometry articles on a regular K

- basis. Petitioner was single When He engaged in misconduct, He is pow marraed and se -
father He asserted ’rhat h1s famzly I1fe has allowed h1m ‘to mature

' (1948) 84 Cal, App 24 308 315:316)

I 16 'Petmoner.submmed_letcurs_of.support Jncludmg letrers from Russell Woncr T
" Leariing Disability Specialist; Foothiill College; dated’ Novem'bef‘ZB 2070; Braden'C. ™ ‘
" Woods, dated November .26, 2010 Richard A, “Trethor, Bsq., , datsd November 25, .‘2010
- Radbert Chin, O.D,, dated November 18, 2010; and Claire Tom, Petiiioner’s wife;. dated |
December 1,2010, Bach author generally ‘described Petitioner as a goed person who has * -
. ledrned from his mistalkes, a hard Worker and somecne Who is deservmg of prachcmv .

optometry W:Lthout restrictions. -

11, "Ata probatmn meetmg in May 2011, Peuﬁcmer adm1tted that he has worked &t - ,
A thres colleges between January 25°and 30,2010 Petitioner asserted that he vohmteered his oo
.. services; but he was paid a stipend by the colleges and the studsnt patients pald cash for the1r
- glasses, Petitioner-contracted with the colleges under the business name of “Advanced * ;
: Optomemc Eyecare.” According 0 the California Secretary of State Advanced Optometnc e
* ‘Byecare 1§ an active business with Penuoner 28 the agent for service; Petitioner used the tax-
" -identification number for this entify when contraetmg with the three colleges, His s‘tlpend
- ranged from approxmlately £315 tcp ’$350 for sach day. Petitioner did:not notify the Board

before engaging in this work. He was not’ supervmed by another op’cometnst These, .
‘activities by Petitioner violated Terms and Condifions riumbers 2 and 3 .of his current.
probafion, Petitioner éxplained thaf once he understood this.was a violation of i probation,

" he issued personal checks 10-éach.college paying amounts’ greater than what he was paid:: On .. - L
 sach check, Petitiorier wrote, “clone.tmn.” This notation gave the Board cancern that. .
.. Petitioner sought to use these retmburssments as personaltax benents, alihough when aslced R
LBt hearmg, Peﬁtmner asserted He Would not do 50, . . 3

B VA TheBoard apurovedPetmoner s*orobauon momtor, RobevtB Dxl\llar’cmo

- OD as of August 2010. DlMamno, however, has issued only one nrobatlen momtor*repoft ..

t’ne form ofa brief lettet, dated. May 15,2011, In that réport, DiMartino describes his
momtorre5pon51b111ty a8 “memtorfing],” There is no evidence that DiMartino: Has revxewed
any of Petltloner 8 pat1ent files durmg hlS probatlon mom’comng Co :

LEGAL OONCLUSIONS

1Y

e L, . Criuse ‘exists to deny Pe’mtmnel 5 Petmon for Recluctmn of Penalty or Early
Terxmna’cmn of Probation, pursuant to Business’ and Professions Cods section 11522 as set

. forth mFaetual chhncrs 1-12, anclLegal chnelusmns_?.—ﬁ

2. 'Petitloner bears the hurden to it ove by clear and convmcmg eV1dence to a.
" reasoneble certainty, that the Board should grant his petition, (Flanzer v. Board of. Dental
Examiners (1990 220 Cal.App.3d 13 92, 1398; Housman v. Bom d of Medzoal Examzners

o e b
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'3, Goverm:nem Code sectmn 11:22 s’cates n pertment part

I PR

Aperson Whose license has been revoked or suspended may petmon PR o,
the agenocy for reinstatement ; . ..aftera period of not less than one yearhas P
e . elapsed from-the effective date ofthe decision or from: the date’of the dental of .
e _,_a_s1milar_pet1tmn.__1"_‘he_acrency $hall ; Blveinotics: 0 the Attorney Gererd] of: th@__. A
R - filHE of the pétitiof and' he, Attomey General ‘and the petitiones shallbe v vt ey
‘ t afforded En opportumpy’to préserit ‘gither oral or writfen argument befors the
agency itself, “The agency, itself shal] decide the pétition, and the dec1s1on shell
inelude the reasons therefor, and any terms and conditions that the agency

ST o reasonably deens. approprlate 1o mrpose B8 aeondmon of rems‘catemem, S

' . 4. Cah:orma Code of Regulamons, ’aﬂe 16 sectlon 1516 srtates mpertment part:’

[‘H] [ﬂ

) When oon51dermg the suspensmn or revocation of & cemﬁeate ,
of registration on the grounds that the regisirant Has been convicted of a crime, .
the Board, in eveluating the rehahilitation-of such person 2 1id his/her present
ehg1b1hty for ahoense, will eons1der fhe followmg crrterm L o

. Nature and severrty of the act(s) o offense(s)

k .(2) - Total cnmmal record

. L ,(3')" ' ,The time thaL has elapsed smce comm1ssmn of the act(s) or
foense(s)._ ‘ Lot .

(4) . Whemer the hcensee Zhas comphed Wlth any ’cerms of parole
proba’non, restltutmn or any. other sanctwns tawiully nnnosed a.galnst the o
llcensee . . . . :

‘ (3) If apphcable ev1dence of eApungement _proceedmgs pursuan’c te . -
. Secuon 1203 4 of the Penal Code : , . L

(6) EVldence if any, of rehabﬂltaﬁon submltted by the 11censee

(e) When eons1denng apetmon for remstatement of 2 cert1ﬁcate of
. recm’tm’cmn under Section 11522 of the Government Code, the Boatd shall
" evaluate evidence of rehabilitation ‘submitted by the petitioner, con51der1ng
g those crrtena of rehabﬂrtatlon 3p‘=o1ﬁed in subsee‘mon (b) - :

5, Petmoner d1d not p1 ove by olear and convmcmg ev1denee to a reasonable

. ., qertainty, that the eatly términation ¢ of pio obition is warranted, Petitioner violated two
condmons of probation ('terms and: eondmons 2 and 3) by acoepting stipendsin exehancre for .

R ..-.‘ ) A " ." ’ i "‘ '." .:"4
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his optometry gervices and failing to mform the Board of these actxons Whlle he retumad
those stipends to each college, he'did so vnly after being confronted by an investigator from
the Division of Jnvestigations ebont the sstvices Petitioner provided to those colleges.
Further, and desplte his assertion to the contrary, his notation of “donation” on each of hig -
chocks gives the Board suspision that Petitioner intended (at least initially) to use these
payments ag personal tax benefits. Separate from these actxons, Petmoner falled to prowda

' persuasive evidence of rchabﬂl’cation

. 6_" L Pettnoner 5 orxgmal m1sconduct was serious and warrants the current
probation period to protect the public. -With insufficient evidence ofrehabmtatmn to mem

- an early end to his probatmn the Petition should be denied

v 'Q\RDER
A

Q‘regbry Tom's Petition for Eatly Termination of Probation is denied,

Lee A, Goldstein, O.D., Presidenf
. California Board of Optometry

[

P2/2
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' GREGORY LAWRENCE TOM, 0.D.

Optometry License No. 10427

e,

A
-RECEIVED

JUN " 2009

BEFORE THE
BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition for Case No. 2003-125
Reinstatement of.

'OAH No. 2009040794

Respondent.

DECISION

The attached Decision of the Admimstratlve Law Judge is hereby adopted by the

Board of Optometry, Department of Consumer Affairs, as its Demsxon in the above-
entitled matter.

This Deéision shall become effective July 15, 2009.

It is so ORDERED June 15, 2009

LEE A, GOLDSTEIN, O D. MPA
PRESIDENT
BOARD OF OPTOMETRY




" BEFORE THE
BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition for Reinstatement of: ‘ :

' : Case No. 2003-125
- GREGORY LAWRENCE TOM,0.D., =~ | -
Optometry License No, 10427 "OAH No. 2009040794

Petitioner.

DECISION
e This matter was heard by a quorum of the Board of Optometry (Board) on
May 15, 2009, in Fullerton, California. Amy C. Lahr, Administrative Law Judge, Office of -
Administrative Hearings, State of California, presided. Board members present and
participating were Lee A.-Goldstein, O.D., President; Alejandro Arredondo, O.D.; Martha

* Burnett-Collins; O.D.; Monica Johnson; Kenneth Lawenda, O. D Fred Naranjo; Edward J.
Rendon, M.P.A.; and Susy Yu, O.D. '

The record was closed and the matter was submitted for decision. Thereafter,
the Board met in an executive session and decided the matter on the day of the hearing.

Gregory Lawrenc'e Tom (petitioner) represented himself.
Erln Sunseri, Deputy Attorney General, California Department of Justrce

appeared pursuant to Government Code seot1on 11522,

FACTUAL FINDINGS

1. On or about September 22,1994, the Board 1ssued Optometry License
‘Number 10427 to petitioner. . '

2. a. - The Boatd, by Decrsmn and Order effectlve Apr11 3, 2008, in Case No.
2003-125, adopted a Stipulated Settlement and Disciplinary Order resolvmg an accusation
that had been brought against petitioner.

_ b, In the Stipulated Surrender of License and Order, petitioner agreed that
there was a factual basis for discipline against his license for unprofessional conduct with -
regard to insurance fraud and alteration of medical records. The facts underlymg the




o -0

“accusation are that from 2001 through 2006, petltroner fraudulently submitted bills to

insurance provider Vision Services Plan (VSP), totaling approximately $80,000. Petitioner
also committed unprofessmnal conduct by altering h1s patients’ medical records.

c. Pursuant to the Stipulated Surrender of Llcense and Order, paragraph
22, Petitioner agreed to pay the Board its costs of investigation and enforcement in the
amount-of $11,284.57, prior to the issuance of a new or reinstated license.

3, a  Pursuantto the Order, petitioner surrendered his license. Pefitioner ~ -~

" agreed not to petition the Board for reinstatement until one year from the effective date of the -

Decision and Order; i.e., until April 3, 2009.

"~ b Petitioner filed the instant petltlon for reinstatement on February 23,
2009. Although he filed the petition more than one month prior to the earliest agreed upon
application date, the Board decided to consider it.

-4 Petitioner contends his license should be reinstated because he admitted and
accepted responsibility for his wrongful conduyct. Petitioner acknowledged that he should not
have substituted his own judgment for the insurance company rules. He grasped the gravity
of his actions, and recognized how he harmed others. Pétitioner believes that he has learned
a painful lesson, and he is willing to comply with Whatever guidelines the Board deems

' necessary.

5. Since petitioner surrendered his license, he has worked in the bank industry
and has volunteered at a local preschool. Petitioner has completéd 63 continuing education
hours, and has studied various optometric literature, He also took an ethics.class through the
Department of Real Estate. In addition, petmoner paid $75,460 restitution to VSP

6. Petitioner submitted multiple references supportmg his petition, including a
letter from Robert DiMartino, O.D., Professor of Clinical Optometry at University of

* California, Berkeley., Dr. D1Mart1no highlighted petitioner’s intellect and talent. He noted

that although petitioner’s actions demonstrated a lack of judgment, he has the capacity to
learn from his error. Dr. DiMartino stated that petitioner’s expertise was a great loss to the
public, and that ongoing andits would best protect the public.

7. Petitionet’s foe, Claire Syn Tom, testified in support of his reinstatement.
She reiterated how difficult it has been for petitioner, and théir family, to lose his license.
Subsequent to the surrender, Mrs. Tom has noticed that petitioner’s behavior has changed in
numerous ways; for example, before his license was revoked, he focused primarily on his

* practice, and now he devotes himself to their family. In addition, Mrs. Tom has observed

that petitioner has accepted respon81b111ty for his actions, and he possesses more integrity
than before this oeeurred ,
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LEGAL CONCLUSIONS

L. Cause exists to grant petitioner’s petition for reinstatement, pursuant to
Business and Professions Code section 11522, as set forth in factual findings 1- 7 and legal

. conclusions 2-4.

2. Petitioner bears the burden to prove, by clear and convincing evidence, that he

_ is sufficiently rehabilitated and entitled to reinstatement. (Flanzer v. Board of Dental

Examiners (1990) 220 Cal. App 3d 1392 1398; Hippardv. State Bar (1989) 49 Cal.3d 1084,

- 1092.)

_ 3. California Code of Regulations, title 16, section 1516 provides that the
following rehabilitation criteria may be evaluated when considering a petition for

. reinstatement: (1) the nature and severity of the act(s) or crime(s) under consideration as

grounds for denial; (2) evidence of any act(s) committed subsequent to the act(s) or crime(s)A
under consideration as grounds for denial which also could be considered as grounds for
denial under Section 480 of the Code; (3) the time that has elapsed since commission of the

act(s) or crime(s); (4) the extent to which the applicant has complied with any terms of

parole, probation, restitution or any other sanctlons lawfully nnposed against the applicant;

and (5) rehabilitation evidence.

4, _Petitioner has demonstrated sufficient rehabilitatidn to warrant his

reinstatement on probationary terms. Petitioner showed a sincere change in attitude and

acceptance of responsibility. He submitted evidence of partial restitution. Because of his
experience and family support, similar misconduct is not likely to be repeated. The evidence
also showed that the public would benefit from Petitioner’s medical talent. Conversely,
Petitioner committed serious misconduct by defrauding insurance provider VSP and altering
his patients’ medical records, and only one year has passed since the effective date of
petitioner’s license surrender.  Because of the relatively short period of time-since the
conduct and the surfender of his license, petitioner must wait an additional period of time
before the license is actually reinstated. Given the forgoing, the following order adequately
protects the pubhc interest while acknowledging pet1t10ner s rehablhtatlon efforts.

ORDER ‘ ,

: Gregory Tom’s petition for reinstatement is granted and his certificate of
registration to practice optometry shall be reinstated, effective January 1, 2010. The
certificate shall be immediately revoked, provided that the revocation shall be stayed, and the
certificate shall be placed on probation for five (5) years, upon the following terms and
oondltlons

L Obey All Laws: Petitioner shall obey all federal, state and local laws, and all .
' rules governing the practice of optometry in California.
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~_of practice and place of residence within fifteen (15) days.

'Restricted Practice: Petitioner is prohibited from owning or operating his own

optometry private practice. He is restricted to supervised employment by an
optometrist or ophthalmologist whose license is in good standing and who has
been approved by the Board or its designee prior to petitioner commencing
employment : '

Reporting: Petitioner shall 1nform the Board in writing of any change of place

Residency of Practice: The period of probation shall not run during the time
petitioner is residing or practicing outside the jurisdiction of California. If,
during probation, petitioner moves out of the jurisdiction of Californiato
reside or practice elsewhere, petitioner is required to immediately notify the -

.Board in writing of the date of departure, and the date of return, if any.

Cooperate with-Probation Surveillance: Petitioner shall comply with the
Board’s probation surveillance program, including but not limited to allowing
access to the probationer’s optometric practice and patient records upon
request of the Board or its agent.

Monitoring: Within 30 days of the effective date of this decision, petitioner
shall submit to the Board for its prior approval a monitoring plan in which
petitioner shall be monitored by another optometrist, who shall provide *
periodic reports to the board. Petitioner shall bear any cost for such
monitoring. If the monitor resigns or is no longer available, petitioner shall,

. within 15 days, move to have a new monitor appointed, through nomination by

petitioner and a’pproval by the board.

Maintain Records Petitioner shall mamtaln a record of all lens prescriptions
that he dispensed or administered during his probation, showmg all the
following: 1) the name and address of the patient, 2) the date, 3) the price of

- the services and goods involved in the prescription, and 4) the visual

impairment identified for which the prescription was furnished. Petitioner
shall keep these records in a separate file or ledger, in chronolog1cal order, and
shall make them available for inspection and copymg by the board or its
demgnee upon request.

Education Coursework: Within 90 days of the effective date of this decision,
and on an annual basis thereafter, petitioner shall submit to the board for its
prior approval an educational program or course to be designated by the board,
which shall not be less than 40 hours per year, for each year of probation. This
program must inclyde at least eight hours of ethics course(s); and the program
shall be in addition to the Continuing Optometric Education requirements for
re-licensure. Petitioner shall bear all associated costs. Following the
completion of each course, the Board or its designee may administer an
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prowde written. proof of attendance in such course or courses as are appro
by the board. :

Community Service: Within 60 days of the effective date of this decision
Petitioner shall submit to the Board, for its approval, a plan for community
service, according to which he shall provide free services on a regular basis to

-an underserved community or charitable facility or agency for at least 10 hours - -~ — -

a month, for the first 24 months of probation. Once a year Petitioner shall
provide the Board with proof that he has complied with the plan.

Payment of Costs: Petitioner must pay to the Board the full amount of the
unpaid costs assessed against him, as he agreed in the Stipulated Surrender and
Order, totaling $11,284.57. This amount is payable in equal monthly
installments during the period of probation, provided that the full amount shall
be paid 90 days prior to completion of probation. Petitioner shall commence
making payments upon notification by the Board or its designee of the amount
of unpaid costs, the monthly installment amount, and the payment schedule. A

. failure to make timely payments pursuant to the payment schedule shall

constitute a violation of probation, although petitioner is free to pay the costs -
earlier than prescribed in the schedule, If petitioner has not paid the full
amount of costs at the end of the five-year period of probation, his probation
shall be extended until full payment has been made

Restitution: Within 90 days of the effective date of this order, Petitioner shall
submit to the Board proof that he has made full restitution to VSP Vision Care.

Violation of Probation: If petitioner violates probation in any respect, the
Board, after giving him notice and an opportunity to be heard, may terminate
probation and impose the stayed discipline, or such discipline as it deems
appropriate. Ifan accusation or petition to revoke probation is filed against
petitioner during probation, the Board shall have continuing jurisdiction and
the period of probation shall be extended until the matter is final.

Completion of Probation: Upon successfitl completion of probation,
petitioner’s certificate will be fully restored. ‘

IT IS SO ORDERED. %é %‘ Z
Dated: 'J\JNZ. 18,2069 Z/C@\

LEE A. GOLDSTEIN, 0.D., Prasident
Board of Optometry .

Department of Consumer Affairs

State of California
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BEFORE THE N
: STA’I‘E BOARD OF OPTOMETRY - ,
'DEPARTMENT OF CONSUMER AFFAIRS
' . STATE OF CALIFORNIA - -

Inthe Matter of the Accusa’aon Acramst . ) e .Oas"e No. 2003-’125 A

DB A 20/20 OPTOMETRY
GREGORY LAWRENCE TOM -
3191 Crow Canyon Place, Suite C
T San Ramon CA 94583 ° =

Optometry License No.: 10427 Lo
. Fictitious Name Permit No. 2081 ..
~ Fictitious Name Permit No. 2155
"Branch Office License No. 6275 -
- Statement of Licensure Cert No 5181

Respondent c

S DECIS_ION'AND' OT'R‘_DER. f

The attached Stlpulated Sun'ender of L1cense and Order 1s hereby adopted by the :

State Board of Optometry, Department of Consumer Affalrs as 1ts Dec1smn in thls matter

" This Decls1on shall become eft'ectlve on Am:ll 3, 2008

- Itlsso ORDERED March 3, 2008 ‘

{ N o
'FOR THE STATE BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS




EDMUND G. BROWN JR., Attorney General .
of the State of California

WILBERT E. BENNETT

Supervising Deputy Attorney General

DIANN SOKOLOFF, State Bar No. 161082
Deputy Attorney General

California Department of Justice

1515 Clay’Street,”ZOth'Floor B

P.0O. Box 70550 '

Oakland, CA 94612-0550

Telephone: (510) 622-2212

Facsimile: (510) 622-2270 ;

Attorneys for .Complainant

BEFORE THE
STATE BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Againét: Casé No. 2003-125
GREGORY LAWRENCE TOM
D.B.A. 20/20 OPTOMETRY . . :
3191 Crow Canyon Place, Suite C STIPULATED SURRENDER OF

San Ramon, CA 94583 .LICENSE AND ORDER

Optometry License No. 10427 .
Fictitious Name Permit No. 2081
Fictitious Name Permit No. 2155
Branch Office License No. 6275
Statement of Licensure Cert. No. 5181

Respondent,

IT IS HEREBY STIPULATED AND AGREED by and between the parties in
this proceeding that the following.matters are true:
PARTIES

1. - Taryn Smith (Complainant) is the Executive Officer of the State Board of

Optometry. She brought this action solely in her official capacity and is represented in this




I
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matter by Edmund G. Brown Jr., Attorney General of the State of California, and by Diann
Sokoloff, Deputy Attorney General. |

2.~ Gregory Lawrence Tom (Respondent) is represented in this proceeding by

—attorney Richard T amor, whose address is 1901 Harrison Street, 9th Floor, Oakland, CA 94612, -

' 3.. On or about September 22, 1994, the State Board of Optonietry issued
Optometry License No. -1'0427 to Gregory Lawrence Tom, doing business as 20/20 Optometry.
The License was in full force and effect at all times relevant to the charges broﬁght in
Acousatlon No. 2003 125 and will expire on July 31, 2008, unless renewed.

4. ~ Onor about December 12, 2006, the State Board of Optometry issued a
Stafement of Licensure Certificate No. 5181 to Gregory Lawrence Tom, doing business as 20/20 » |
Optomete_y. The license was in full force and effect and at all times relevaot to the charges
brought in Accusation No. 2003-125 and will expire on July 31, 2008, unies‘s renewed.

5. Onor about January 13, 1995, the State Board of Optometry issued

Fictitious Name Permit No. 2081 to Gregory Lawrence Tom, doing business as 20/20

Optometry The Permit expired on April 14, 2003, and has not been renewed.

6 .. Onorabout May 11, 1995, the State Board of Optometry issued Fictitious

Name Permit No. 2155 to Gregory Lawrence Tom, doing business as 20/20 Optometry. The.

‘Permit expired on April 14, 2003, and has not been renewed.

7. On or about June 15, 2001, the State Board of Optometry issued_Braﬁch
Office License No. 6275 to Gregory Lawrence Tom, doing business as 20/20 Optometry. The

Permit expired on February 1, 2004, and has not been renewed.

JURISDICTION
‘8. Accusation No. 2003-125 was filed before the State Board of Optometry

(Board), Department of Consumer Affairs, and is currently pending against Respondent. The
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Accusation and all other statutorily requﬁed documents were propetly served on Respoﬁdent on
March 26, 2007. Respondent timely filed his Notice of Defense éontesting the Accusation. A
copy of Accusation No. 2003-125 is attached as Exhibit A and incorporated herein by reference.
| ADVISEMENT AND WATVERS
9. Respondent has carefully read, discussed with counsel, and fully - |
understands the charges and allegations m Accusation No 2003-125. Respondent also has
carefully read, discussed with counsel, and fully understands the effects of thiS’Stivpulated
Surrender of License and Order.- |
| 10.  Respondent is fully aware of his legal rights in this matter, including the
rightto a hearing.on the charges and allegations in the Aécusation; the righ’; to be represented by
counsel, at his own ex'pense; the right to confroﬁt and cross-examine the witnesses against him;
the right to préserﬁ evidence and to testify on his own behaif; the right to the issuance of
subpoenas to compel thg attendance of witnesses and the producﬁon of documents; the right to
reéonsidera’;ién and court review of an adverse decision; and all other rights accorded by the
California Administrative Procedure Act and other applicable la%:vs. _
11. _ Respondent ';roluntarily, knowingly, and intelligently waives and gives up
each and every right set forth above. |
CULPABILITY
. 12. Respondent, without making specific admissions, stipulates that there is a
fac’;ual basis for imposition of discipline and agrees that cause gxists for discipline based on the
allegations in Accusation No. 2003-125, and hereby surrenders his Optometry License No.
10427 for the Board's formal acceptance.
13.  Respondent without making specific admissions, stipulates that there is a

factual basis for impositiori of discipline and agrees that cause exists for discipline based on the




allegations in Accusation No. 2003-125, and hereby surrenders his Statement of Licensure

Certificate No. 5181 for the Board's formal acoepfance.

14.  Respondent understands that by signing this stipulation he énables the

- - Boardto-issue an order accepting the surrender of his-Optometry License and Statement of - -

Licensure Certificate without further process.

CONTINGENCY

| 15.  This stipulation shall bs subject to approval by the StateABoard of
Optometry. Respondent understands and agrees that counssl_ for Complainant and the staff of
the State Board of Optometry Jsaay communicate dirscﬂy with the Board regarding this
stipulétion anfi settlement, without notice to or participation by Respondent or his counsel. By
signing the stipulation, Resf)ondent undefstands and agrees that he may not Mthdraﬁ his
agreement‘or seek to rescind the stipulation prisr to the time the Board considers and acts upon
it. If the Board fails to adopt this stipulation as its Decision and Order, the Stipulated Surrender
and Disciplinary Order‘ shall'bs of no force or effect, except for this paragraph, it shall Be
inadmissible in any legal action between the parties, and the Board shall not Ee disqualified from ‘
further action by having considered this 'maﬁer. '

'OTHER MATTERS

. ,16; The parties understand and agree that facsimile copies of this Stipulated
Settlement and Disciplinary Order, including facsimile signatures thereto, shall have the same
force and effect as the originals.

 17. Inconsideration of the foregbing admissions and stipulations, the parties
agree that the Board may, without further notice or formal proceeding, issue and enter the
following Order: |

ORDER




‘!"—\ 1'/.\)

IT IS HEREBY ORDERED tha’g the surrender of Optometry License No. 10427,
and Statement of Licensure Cértiﬁcate No. 5181 issued to Réspondent Gregory Lawrence Tom,
doing business as 20/20 Optometry, is accepted by the State Board of Optometry.

- 18.  The surrénder ofResp’onc'leﬁt's Optometry License and Statement of -
Licensure Certificate, aﬁd the acceptance of the surrendered license, pefmits, 'and certificate by
the Boal;d shall constitute the imposition of discipline against Respondent. This stipulation

constitutes a record of the discipline and shall become a part of Respondent's license history with

“the Board.

19.  Respondent shall lose all rights and privileges as an optométrist in.

California as of the effective date of the Board's. Decision and Order.

20.  Respondent shall cause to be delivered to the Board his Optometry
Liéenée No. 10427, his Statement of Licensure Certificate No. 5181, and his wall and pocket
license certificates oﬁ or before the effective date of the Decision and Order.

21.  Respondent fully understands and agrees that if he evér files an
application for licensure or a petition for réinstatement in the State of Californi_a, the Board shall
treat it as a petition for reinstatement. Respondent must [coﬁaplf with all the laws, regulations

and procedures for reinstatement of a revoked license in effect at the time the petition is filed,

| and all of the charges and allegations contained in Accusation No. 2003-125 shall be deemed to

be true, correct, and admitted .by Respondent when the Board determines whether to grant or
deny the petition. |
| 22. | Respbndent shall pay the Board its costs of investigation and enforcement
in the amount of $11,284.57 prior to issuance of a new or reinstated license.
23. Respondent shall not apply for licensure or petition for reinstatement for

one year from thé effective date of the Board’s Decision and Order.
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I have carc:ﬁmy réad the above S’nplﬁated Surrender of Llccnae atd Order and

- have folly dxscu.‘md it with ' my Rﬂﬁme}’, Richa:d Tm'xor T undarstand the supmﬂamm and the

sffect ft wﬂ[ have on my Op‘comeu-y Lxccnse, Ficﬂtiéus Name Pemuts, and Hrangh Office
) .
Lxcensa. I anter inte this Shpulated Suzrmder oFLx&ans: and Qrder volumanly, knowingly, and

mtclhgmtly, and agree to be bound by lhe Decmonhnd Order of the State Bosrd of Optameuy '
DATED: ’2’/7/ 1 | "

1 have read and fully dmusscd with Respondant Gragory Lawnmcc Tom the

B terms and conditions and other matters comained m&his supulawd Smrandw oszcense and

Onder, T epprove its form and conteat. ' \

DAIED: Q“b)@?

RICHARD TAMOR
Attomf:y fax Rmpondmt

)
1
!
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The foregomg Stipulated Surrender cf License and Order is hereby reSpecttuH

submitfed for consideration by the State Board of thometry of th: Dcpartment of Cansumer

- Aftairs, | | | |
- DATED:_]D l] A0 (l 07)

EDMUND G BROWN IR, Attorney Gcneral :
- of the State of California

. WILBERT E. BENNETT
. Supetvising Deputy Attomey General

s . Deputy Attorney General ' o

I - Attorneys fo_r__pomplamant.
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- San Ramon, CA 94583
I Optometry License No. 10427

EDMUND G. BROWN JR., Attorney General
. of the State of California - -
WILBERT E. BENNETT

‘Supervising Deputy Attormey General

DIANN SOKOLOFF, State Bar No. 161082

"Deputy Attorney General
California Department of Justice
1515 Clay Street, 20" Floor
P.0.Box 70550 = _
Oakland, CA 94612-0550
Telephone: (510) 622-2212
Facsimile: (510) 622-2270

‘Attorneys for Complainant

o

BEFORE THE
STATE BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA -
In the Matter of the Accusation Against: ~ Case No.
GREGORY LAWRENCE TOM
| DBA 20/20 OPTOMETRY

ACCUSATION
3191 Crow Canyon Place, Suite C .

Fictitious Name Permit No. 2155
Fictitions Name Permit Number 2081
Branch Office License Number 6275

Respondent.

Complainant alleges:

PARTIES

1. . Tar-yﬁ Smith (Complainaﬁt) brings this Accusation solely in her official

éapacity as the Executive Officer of the State Board of Optoxﬁefcry, Departnient of Consumer
Affairs.
2, . Onor about September 22, 1994, the State Board of O;Stometry issued

Optometry License Nurber 10427 to Gregory Lawrence Tom (Respondent). The Optometry

License was in full force and effect at all times relevant'to'the charges brought herein and will

expire on July 31, 2008, mless renewed.
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' 3 On or about J anuary 13, 1995, ‘the Statte Board of Optometry issued

Fictitious Name Permit Number 2081 to Grecrory Lawrence Tom, DBA 20/20 Optometry
(Respondent) The Fictitious Name Permit GXpll'Bd on Aprll 14, 2003, and has not been renewed
4. On or about: May 11, 1995, the State Board of Optometry 1ssued Fictitious .

; ,Name Perrmt Number 215510 Gregory Lawrence Tom, DBA 20/20 Optometry (Respondent)

The Fictitious Name Perrnit expired on April 14, 2003, and has not been renewed.

5. On or abou_t June 15, 2001, the Statte Board of Optometry issued Braneh
Office License Number 6275 to Greéory'Lawrence Tom,»DBA 20/20 Optometry @espondent).
The Branch Ofﬁee Licenseexpired' on February 1, 2004, and has not been renewed.. -

_ . IURISDICTION T
6.  This Accusation is brought before the State Board of Optometry (Board),

Department of Consumer Affairs, under the authority of the followmg 1aws All section

" references are to the Business and Profess1ons Code unless othermse indicated.

: 7; ' Seetlon 125 3 ofthe Code prov1des mpertment part ‘that the Board may
request the administrative law Judge to direct a licentiate found to have commltted a violation or
violations of the licensing act to pay a sum not to exceed the reasonable oosts of the nvestigation
and enforcement of the case. | ‘ N

8.  Section3105 of thé Code.states: " Altering or modifying the bmedical
record of any person, with frandulent intent, or creeting’ any false medical record, with fraudulent
intent, constitutes unprofessional conduct, Tn addition to any other disoip]jnsry action, the State
Board of Optometry may impose a civil penalty of five hundred do]lars ($500) for a violation of
this section.” . C '

9. Section 3106 of the Code states: "Knowingly making or signing any
certificate or other document direotly or indirectly related to.the practice of optometry that falser
represents the existence or nonexistence ofa state of facts constitutes'uuprofessional conduct.”
m |
n
i
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- 10. Secﬁon 3110 of the Code states:

' "The boald may take action against any hcensee who is charged Wlth
unprofessional conduct, and may deny an apphcatlon fora hcense if the apphcant has committed
unprofesswnal conduct. In additlon to other provisions of this article, unprofessmnal conduct
includes, but is not limited to the followmg S | ) 7

"(a) Violating or attemptmg to violate, directly or indirectly ass1s*111g in or

abetting the violation of, or conspiring to v1olate any provision of this chapter or any of the rules

: and reoulatmns adopted by the board pursuant to this chapter.

"(b) Gross negligence, - |

"(c) Repeated neghgent acts. To be repeated there must be two or more neghgent
acts or omissions. | ' '

"(d) Ineompetence

. "(e) The cormmssmn of fraud, mlsrepresentatlon or a:ny act mvolvmg dlshonesty
or corruptton that is substantially related to the qualifications, functlons or dutles ofan
optometrist,

a "(H) Any action or conduct that would have warranted the denial of a license.

;'(q) The failure to maintain adequate and accurate teeords»relating to the
pto_vision of services to his or her patients. |
11, Seotion 810 of the Code states:

"ta) It shall constitute unprofessional conduct and grounds fdr disciplinary action,
including suspensiotl or revocation of a license or certificate, for a health care professional to do
any of the following in comnection with his or her professional activities: |

"(1) Knowingly present.or cause to t)e presented any false or fraudulent cleim for the
payment of a loss under a contract of insurance.

"(2) Knowingly prepare, make, or subscribe any writing, with intent to present ot tlse the
same, or to. allow it to be presented or used in support of any false or fraudulent claim. |

M
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" FIRST CAUSE FOR DIS CIPLINE

(Unprofessional Conduct-hlsurance Fraud) '

12.  Respondent is subj ect to d1s01p11nary action under seonons 810(a)(1) and '
816(a)(2), in conjunction with section 3110, in that between March 23, 2002 and June, 2003,
respondent frandulently subrmtted bills to V1s1on Semoe Plan ('V SP) .

13. VSP conducted an audit of respondent’s San Ramon and San I ose ofﬂces
on July 28-29, 2003. A sample of respondent’s insurance claims were sele_cted and rewewed.
Fifty-ﬁVe (55) claims from both his San Jose and his San Rémdn' ofﬁcés were audited. The audit
disclosed that thlrty sevei (37) claims or 67% of the claims that were re\}iewed from his San Jose

office, and forty-four (44) claims or 80% of the claims reviewed from his San Ramon office were

‘billed inappropriately or cotld not be éubstantiated because the patient record could not be

located. The audit firther found that inappropriate billing patterns were also found to have -

occurred with some of the same patients’ services fronl previous yearé dé.ting back to 2001 and
2002. As aresult of fhe‘ andit, VISP terminated respondent .from fnemb ership status on October
24,2003, and determined that the amovnt improperly paid to respondent by VSP was

$84,829.53. In general, the audit revealed the following inéppropriate billing patterns: (1) billing

for medically necesséry contact lenses when none were provided; (2) providing prescription

lenses for use without. contact lenses when authorization was-given only for spectacle lenses for

use 6ver contact lenses; (3) providing plano gray-3 lenses when a plrescription lensiwas. ordered
and billed to VS?; (4) inﬂating amounts billed to VISP for medically necessary contact lenses,
and (5) conunitting other- infractions, including double billing for medically nscessary contact

lenses, double billing insurance plans sw1tch1ng dates of service, changing patlents dates of

. birth to support billing, bﬂhng an intermediate exam for a comprehenswe exam, 1nf1at1ng the

wholesale frame costs, overchar°1ng patients for options, and b1111ng plano sunglasses as frame
only. |

I

i

mn
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14 Respondent’s fraudulent billing submissions to VSP included the |
following: '

a. In soime eases (patients 5, 14, 15,32, 49, and 5 1) the VSP materials and

Interim Benefits Pre-Certification Request Forms (Pre-Cert) for medically necessary contact

lenses (MNCL) Le., contact 1enses that are required by the patient as defined by VSP and do not

|l include elective, cosmetic contact lenses, were filled out for patients using + cylinder formats for

the Spectacle Rx (prescription), when the patient record showed - cylinder format onthe

examination findings. The cylinder on the Pre-Cert Forms was not marked + or -; this often

' made it appear that there was a significant chancre in the patient’s Rx when that was not true.

Pre-Cert Forms were ﬁlled out with a different spectacle Rx than that which Was documented on |
the patient’s record. | _
| b. In one case(patient 28), MNCL were pre-certified by VSP but thePatient

Sin'vey (the sorvey sent by VSP to pat_ients who have received services and materials under VSP
plans, and filled 'out by 'tlie patients and returned 0 VSP) stated that he/she did not wear or
receive contact lenses. @espondent billed VSP for these services and he Was paid the maximum
allowance under the coverage ) |

c. In some cases (patients 15, 23, 25, 49 and 50), VSP was routinely bllled for
speCtacle Jenses to be worn on top of the MNCL. Respondent prov1ded prescription lenses for
uselwithout ’contact lenses when authorization was given only for spectacle lenses with use ovei'

contacts. The Rx of these lenses was routinely a +0.50 D for each eye. There was no apparent

therapeutic obj ective for these Rxs. The Rxs were given without any doeum_entation on the

patient record of near-point testing to establish a need for this type 'of help; it appeared to be done '
solely for the purpose of inflating tlle VSP billing. | | | |

o d In some cases (patients 1, 3, .10, 17, 203 21, 28,29, 41, 53, 55 and 58), children
as young as 18 months wete given Rxs for glasses' when the ﬁndings vterej unreliable - as would

be expected at that age The resulting Rx given to the children, and billed to VSP were not

therapeutically si gmﬁca.nt the documented exammatlon findings did not establish any need for

the correctmn




]
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e. In some cases (patients 57 and 58), uvhere spectacle lenses for use over contact
lenses' and spectacle lenses for young children were prescribed, and billed to VSP, the VSP
.Patient Surveys that were filled out by the patients or their parents—showedthaf no lenses were
supplied to the patient by Dr. Tom’s office. | |

f Insome cases (patlents 10 17 21 21 29 33, 36 41, 46, 48), Where spectacle
lenses for use over MNCL and spectacle lenses for young ehlldren were prescnbed the VSP 7
Patient Surveys that were filled out by the patients or their parents showed that non—prescnptlon
sunglasses were supplied fo the’ patient instead of the Rx lenses b111ed to VSP.

g In some cases (patlents 1,3,4,10,17, 20, 21, 48 and 62} the documentation

il on the "Laboratory Instruc’aons" pait of the spectacle lens orders instructed the laboratory to ship

plano (non-prescription) sunlenses (Gray 3 planes) to Dr. Tom’s office instead of the Rx
spectacle lenses speo1ﬁed on the billings to VSP for that patlent |
 h. Insome cases (patients 4, 5,7, 10, 17, 20 21 26, 29, 30, 33, 38 41 46, 48, 50,
60, 61 and 62), the billings to VSP rou’cmely stated that dllatron of the patlent was performed on |
almost every patrent but inspection of the mchv1dua1 patient reoords rev1ewed showed that
nineteen of those patients did not receive a dilated examlnatlon. ‘ |
i In one-case (patient 24), Dr. Tom’s office billed VSP for 'MNCL and spectacle

lenses for use over the contacts. The pat1e11t had Lasik surgery 18 months before the billing took

' place; Dr. Toni was the co-managing optometnst on the surgery and filled out forms

documenting that the patient had 20/20 acuity W1thout Rx 12 months before his ofﬁce executed

the billing in question to VSP

SIn some cases (patients 3 and 60), the Rx on VSP Doctor Service Report (IDC)
was not supported by the patient record
15, Incorporating by reference the allegatlons in paracrraphs 12 through 14,
respondent’s conduct in knowingly presenting false and fraudulent claims to VSP for payment
constltutes unprofessmnal conduct within the meamng of Code sections 810 (a)(l) and 810(a)(2)
and provides grounds for dls<:1phnary action under Code section 31 10.
I/
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. SECOND CAUSE FOR DIS CIPLINE

(Unprofessional Conduct-Alteration of Medical Records)

16.  Respondent is subject to disciplinary action under secuon 3105, in’

: conjunction with section 31 1 0, in that between March 23 2002, end June, 2003, respondent

fraudulently subrmtted brlls to VlSlOll Semce Plan V. SP)

. 17.. . Incorporating by reference the alleca’nons in paragraphs 12 through 14
respondent’s conduct in fraudulently subrnlttrng bills to VSP necessarily involved altermg and
modifying the medical records of some of his patrents with fraudulent intent and creating a false
medical record with fraudulent mtent This conduct constitutes unprofessional conduct within
the meamng of Code section 3105 and«prov1des grounds for disciplinary action under Code
section 3110. -

THIRD CAUSE FOR DISCIPLINE
(Utrproféssional Conduct-False Representatton of Facts)

18, Respondent.is subject to disciplinary action under section 3106, in
conjmlctio11 with section 3110, in that between,March 23 2002, and June, 2003, respondent
fraudulently submitted bills to V1sron Serv10e Plan (VSP). | | | '

19. Incorporating by reference the allecra‘nons in paragraphs 12 through 14,
respondent’s conduct in fraudulently submitting bills to VSP neoessarily involved knowingly |
creating pap erwork directly related to his practice of optometry tl:rat falsely represented facts
regarding several ot‘ his petients constitutes unprofessional conduct within the meaning of Code
section 3106 and provides grounds for disciplinary action under Code section 3110, |

PRAYER |

WHEREFORE, Complainant requests that a hearing be held on the matters herein

alleged, and that following the hearing, the State Board of Optometry issue a demsmn
L Revokmg or suspending Optometry-License Number 10427 issued to
Gregory Lawrence Tom DBA 20/20 Optometry,
' 2. Revokingor suspendlng Frctltlous Name Permit Number 2155, issued to
Gregory Lawrence Tom DBA 20/20 Optometry




| DATED: _ 49)?(/ 67

) - )

3.. Revoklng or suspendlng Fictitious Name Permit Number 2081, issued to
Gregory Lawrence Tom, DBA 20/20 Optometry.

4. Revokmg or suspending Branch Office L1cense Number 6275, 1ssued to
Gregory Lawrence Tom, DBA 20/20 Optometry.

5. Ordermg Gregory Lawrence Tom to pay the State Board of Optometry a

civil penalty of five hundred dollars ($500) fora v1olat10n of Code sectlo:n 3105.

¢ 6 Ordermg Gregory Lawrence Tom to pay the State Board of Optomstry the |

reasonable costs of the investigation and enforcement of this case,_ pursuant to Business and
Professions Code section 125 3,

-7 Taking such other and further action as deemed necessar-y'and proper.

A i i ——
TARYN §MITH
Executive Officer
-State Board of Optometry
Department of Consumer Affairs
State of California
Complainant

03581110-SF2006402477 -
90057058.wpd
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BOARD OF

OPTOMETRY R
~ CERTIFICATION

The undersigned, Mona Maggio hereby certifies as follows:-

That she is the duly appointed, acting and qualified Executive Officer of the California State
Board of Optometry (Board), and that in such capacity she has custody of the official .
records of the Board. . ,

On this twelfth day of January 2015, the Executive Officer examined said official records of the

" Board and found that GREGORY LAWRENCE TOM graduated from the University of California
in Berkeley, School of Optometry in 1994. Optometry License No. 10427 was granted to him
effective September 22, 1994. Said Optometry License will expire July 31, 2016, unless '
renewed. The current address of record for said Optometry License is 1700 Stonendge Mall Rd
3" Floor, Pleasanton, CA 94588. .

Said records further reveal that on or about August 27, 1996, GREGORY LAWRENCE TOM
became certified to utilize Therapeutic Pharmaceutical Agents pursuant to Business and
Professnons Code Section 3041.3. : :

Said records further reveal that on or about March 26, 2007, the Board filed an Accusation in

Case No. CC 2003-125. The Board, by Decision and Order effective Aprit 3, 2008, adopted a
Stipulated Surrender of License and Order resolving said Accusation. Optometry License No.
10427 and Statement of Licensure No. 5181 were surrendered.

~ Said records further reveal that on or about February 23, 2009, GREGORY LAWRENCE TOM
filed a Petition for Reinstatement, in Case No. CC 2003-125. The Board, by Decision and Order
effective July 15, 2009, granted sajd Petition. Optometry License No. 10427 was reinstated Y
effective January 1, 2010. Said license was immediately revoked, the revocation was stayed - -
and the license was placed on probation for five (5) years, with terms and conditions. :

Said records further reveal that on or about November 19, 2010, GREGORY LAWRENCE TOM
filed a Petition for Reduction of Penalty or Early Termination of Probation, in Case No.

CC 2008-225. The Board, by Decision and Order effective August 16, 2011, denied said
Petition.

Said records further reveal that on or about August 19, 2011, GREGORY LAWRENCE TOM
filed a Petition for Reconsideration, in Case No. CC 2008 225 The Board by Order effective
September 30, 2011, denled said. Petltlon

Said records further reveal that on or about August 18, 2011, the Board filed a Petition to
Revoke Probation in Case No. CC 2003-125. The Board, by Decision and Order effective
August 29, 2012, adopted a Proposed Decision resolving said Petition. Said Decision and Order
granted the revocation of probation and lifted the stay of revocation that was effective on
January 1, 2010. Optometry License No. 10427 was revoked effective August 29, 2012. -



Said records further reveal that on or about August 27, 2012, GREGORY LAWRENCE TOM
filed a Petition for Reconsideration, in Case No. 2003-125. The Board, by Order effectlve
August 20, 2012 denled sald Petition.

V—W-Sald records further reveal that on-or about May 1 201 3 GREGOtQY LAWRENCE TOM flled a. B

Petition for Reinstatement, in Case No. CC 2013- 47 The Board, by Decision.and Order - .

- - effective December 11, 2013 granted said Petition. Optometry License No.:10427 was. -« .-
reinstated effective December 11, 2013. Said Optometry License was immediately revoked; the
-revocation was stayed and the license was placed on probation for five (5) years wrth terms

and conditions. : :

Said records further reveal that on or about November 28, 2013, GREGORY LAWRENCE. TOM.
filed a Petition for Reconsideration, in Case No. CC 2013-47. The Board, by Order effectlve
December 10 2013, denied said Petition. B

Given under my hand and the seal of the State Board of Optometry, in Sacramento Cahforma
on this twelfth day of January 2015. : . o

\7/}/(/1\/%(‘ Y Ne

Mona Maggio, ExecutiveOfficer




Memo

OPTOMETRY

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
Www.optometry.ca.gov

To: Board Members Date: January 23, 2015
From: Jessica Sieferman Telephone: (916) 575-7184
Assistant Executive Officer

Subject: Agenda Item 16B - In the Matter of the Petition for Reduction of Penalty
and Early Termination of Probation

Dr. Leland Chung Hong Toy, O.D. (Petitioner) was issued Optometrist License Number 6128 by the
Board on August 31, 1976. On October 11, 2011, the Board filed an Accusation against Petitioner
charging him with violations of laws and regulations based on Gross Negligence, Repeated
Negligent Acts, Incompetence, Failure to Maintain Adequate and Accurate Records, and Failure to
Refer to an Appropriate Physician. On October 12, 2012, Petitioner’s license was revoked, the
revocation was stayed and Petitioner’s license was placed on three (3) years probation, subject to
certain terms and conditions.

On November 7, 2012, Petitioner filed a Petition for Administrative Writ challenging the Board’s
Decision on the claims that the findings of gross negligence, unprofessional conduct, and
inadequate record keeping were not supported by the evidence, and that the “penalty” imposed was
too harsh. On October 15, 2013, the Superior Court, County of Sacramento denied the Petition for
Administrative Writ and entered a judgment in favor of the Board.

The Petitioner is requesting the Board to grant his Petition for Reduction of Penalty and Early
Termination of Probation.

Attached are the following documents submitted for the Board’s consideration in the above
referenced matter:

Petition for Reduction of Penalty and Early Termination of Probation
Copies of the Judgment Denying Petition for Administrative Writ

Copies of the Stipulated Settlement and Disciplinary Order, and Accusation
Certification of Licensure

PwnPE
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OR EARLY TERMINATION OF PROBATION

~PETITION FOR REDUCTION OF PENALTY

SOVERNOR EDMUND G. BROWN JR.

No petition for reduction of penalty or early termination of probation will be entertained until one year after the effective
date of the Board’s disciplinary action. The decision of the petition will be made by the full Board and in accordance
with the attached standards for reinstatement or reduction of penaity. Early release from probation or a modification of
the terms of probation will be provided only in exceptional circumstances, such as when the Board determines that the
penalty or probationary terms imposed have been excessive, considering both the violation of law charged and the
suppomng svidence, or when there is substantive evidence that there is no more need for the degree of probationary

- . supervision as set forth in the original terms and conditions. As a rule, no reduction of penalty or early termination of
probation will be granted unless the probationer has at all times been in compliance with the terms of probation.

PLEASE TYPE OR PRINT LEGIBLY

1. NAME (FIRST) (MIDDLE) — (LAST) CERTIFICATE OF
. ) REGISTRATION NOQ.
LE/ AND - C oY 2/,25
2. ADDRESS (NUMBER) (STREET) DATE OF BIRTH
7601 STONERIDGE DR Z-20-48
(CITY) (STATE) . . (ZIP CODE) ) TELEPHONE ,
ZIEASANTIN (A 94588 Yie) 8475274
3. PHYSICAL DESCRIPTION (HEIGHT) (WEIGHT) (EYE COLOR) {HAIR COLOR)
| 5-8" |4 04 BN BLK.
4, EDUCATION: NAME(S) OF SCHOOL(S) OR COLLEGE(S) OF OPTOMETRY ATTENDED
NAME OF SCHOOL
Ue B
ADDRESS (NUMBER) (STREET)
 Miker HaLL
(CITY) (STATE) (ZIP CODE)
| BEKKELEY (A 94720
5. ARE YOU CURRENTLY LICENSED IN ANY OTHER STATE? DYES EFO
STATE LlC_ENSE_. NO. ISSUE DATE EXPIRATION DATE

LICENSE STATUS

6. List locations, dates, and types of practice for 5 years prior to discipline of your California license. -

LOCATION

DATE FROM

DATETO

TYPE OF PRAGTICE

SGns 4 a‘éavo

/985

FRESENT

HMo

39M-12
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7. Are you or have you ever been addicted to the use of narcotics or alcohol? O ves ANo

8. Are you or have you ever suffered from a contagious disease? O ves Eno
9. Are you or have you ever been under observation or treatment for mental O YES ANO

disorders, alcoholism or narcotic addiction?

_10._Have you ever been arrested, convicted or pled no contestto.aviolation. . . .. . .

of any law of a foreign country, the United States, any state, or a local

ordinance? you must include alf convictions, including those that have

been set aside under Penal Code Section 1203.4 (which includes

diversion programs) ‘ : [0 yes ANO

11. Are you now on probation or parole for any criminal or administrative violations in
this state or any other state? (Attach certified copies of all disciplinary or court '
documents) , , . O ves Eno

12. Have you ever had dlscxplmary action taken against your optometric license
in this state or any other state? . B ves o

IF YOU ANSWERED YES TO ANY OF THE ABOVE QUESTIONS, YOU MUST ATTACHMENT A STATEMENT OF
EXPLANATION GIVING FULL DETAILS.

ON A SEPARATE SHEET OF PAPER PROVIDE THE FOLLOWING INFORMATION

13. List the date of disciplinary action taken against your license and explain fully the cause of the disciplinary action.
14. Explain fully why you feel your license should be restored, or.thev disciplinary penalty reduced.

15. Describe in detail your actnvntles and occupation since the date of the disciplinary action; include dates, employers and
locations.

16. Describe any rehabilitative or oorrectlve measures you have taken since your license was disciplined to support your
petition.

17. List all post-graduate or refresher courses, with dates, location and type of course, you have taken since your Ilcense
was disciplined. » .

18, List all optometric literature you have studied during the last year.
19, List all continuing education courses you have completed since your license was disciplined.

20. List names, addresses and telephone numbers of persons submltnng letters of recommendation accompanying thls
petition.

| declare under penalty of perjury under the laws of the State of California that the answers and information given by me in
completing this petition, and any attachments, are true and | understand and agree that any misstatements of material
facts will be cause for the rejection of thvs petition.

: /- 22- |4 '
Date ‘,é;‘“g/‘*?zﬁ—% Signature %C//? /A (/’ [ /0'}

All items of information requested in this petition are mandatory. Failure to provide any of the requested information will
result in the petition being rejected as incomplete. The information will be used to determine qualifications for
reinstatement, reduction of penalty or early termination of probation. The person responsibie for information maintenance
is the Executive Officer of the Board of Optometry at 2420 Del Paso Road, Suite 255, Sacramento, California, 95834. This -
information may be transferred to another governmental agency such as a law enforcement agency, if necessary to

-perform its duties. Each individual has the right to review the files or records maintained on them by our agency, unless

the records are identified confidential information and exempted by Section 1798.3 of the Civit Code.



The only action against my license is the one listed and no others.

"The dlSClplmary action taken was effective Oct 2012 for failure to refer to retinal spec:allst for symptoms A

" My license should be fully restored with reduction of cost and time of probation as | have complied with
all conditions of probation, obeyed all optometry laws, fulfilled over 100 hours of probationary

. continuing education in addition to the biannual licensure fifty hours, have paid $9354.10 recovery cost
as of Nov 30,2014 out of a total of $12354.10.

My mode of practice remained as is working at Kaiser Permanente.

| have made effort to more complete documentation of chart records, more follow up visits as required
and refer out when necessary. '

- I have continued to read journals such as Review of Optometry, Contact Lens Forum , OSLI Retina, Eye
World, RetinaCME.com, as well as attend continuing education classes from UCB _School of Optometry,
Ocular Symposium, West Coast Retina, attend weekly medical grand rounds at Kaiser.


http:RetinaCME.com
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SACRAMENTO

: BOARD OF OPTOMETRY STATE OF .

_LELAND CHUNG HONG TOY,:Q.D., | CaseNo. ‘34-:9:01'2~800013]'1 _
Petifioner, ‘
- : ' : v WF@WW&] JUDGMENT DENYING
v, PETITION FOR ADMINISTRATIVE
WRIT

CALIFORNIA, .

-Respondent.

Petmoner Leland Chung Hong Toy, OD.’s Petition for Administrative Writ came
regular y before this Court on August 23 2013, for hearmg in Departmenl 42, the Honorable
Allen Sumper presiding. John L, Fleer appeared for Petitio’nar Lelgnd Chung Hong Tay, 0.D. - |
Nicholas Tsﬁl{amaki, Deputy Attornsy Gencrél, ‘appeare:d for Respondent Bl)érd of Optométry.

On September 17, 2013, the Court issued a Statement of Decision denying the Petition for

~ Administrative Writ, .(See Ex, A, Statement of Decision.)

The record of the administrative proceeding having been received into evidénce and
examined by the Couﬁ, no additional evidence having been received by the Court, and arguments

having been prc;sentcd, ,
1

[PROPOSED] JUDGMENT DENYING PETITION FOR ADMINISTRATIVE WRIT (CASE
, © NO. 34-2012-80001311)




T IS ORDERED that; -

1. " The Petition for Administrative Writ ﬁled in this-action is DENIED and - - - S N

JUDGMENT IS ENTERED in favor of Respondent and _against Peti.tioner. o .

10
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28

Daee—~0CT 15200

Approved as to form:

John L. Fleer
Counset for Petl‘uoner Leland Chung Hong To}’, O_ D.

Judgment entered omn:

Clerk
By

Deputy Cl erk -

2

O NS
[PROPO SED] JUDGMENT DENYING PETITION FOR ADMINISTRATIVE WRIT (CASE

//t\,uwx =

- ~ Allen Symmer .
© T 7777 Judge of the Superior Court

NO. 34-2012 80001311)
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_ 1) FILED ENDORSED
N SEP e
i By }\ ,@ﬂeputy Clerk
i) T B
B 2 o 7 L )
g SUPERIOR COURT OF CALIFORNIA
9 COUNTY OF SACRAMENTO
10 ) - | | |
1 LELAND CHUNG HONG TOY, 0.D, - Case No.: 34-2012-80001311
|,  Fetonen. STATEMENT OF DECISION
13 | BOARD OF OPTOMETRY, STATE oF | |
14 CALIFORNIA :
15 Respondent.
16
T .
18 On August 22, 2013, the court 1ssued a tentatwe ruling denylng the petition for writ of
19 'mandate Heanng was held August 23, 2013 Pentloner was tepresented by John Fleer,
20 Respondent was represented by Deputy Attomey General Nicholas Tsukamaki.
21 Based on the pleadmgs and arguments presented the petition is denied, and the court
22 | adopts the followmg statement of demsmn
23 ' . L
24 Petitioner Dr. Leland Clﬁung Hong Toy, 0.D., challegges g decision by Respondent Board
25 | of Optometry (“Board”) placing hzm .on probation for three years.- Independently reviewipé the‘.
26 | record, the court finds the decision is supported by the weight of the evidence,
27 | -
28
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' .complaining of floaters and ﬂashes 1§:_h}3’_..fl‘_e,ftf3yc

o ____‘BAC‘KGROUND_' )
 On May 12, 2008 va’clen’c “SM.” was seen by Dr. Gar'Si Seltzer, an ophthalmolog1st

Selizer’s nctes state-he saw “no retinal holes,” (BX. 7, pp. 1—_2,)‘

- screemng S M told Dr Toy he-was experiencing floaters-and-flashes. Dr, Toy s-examination of |

SM.’s left eye revealed a “I"ew plgmented cells” in the vitreous and a ‘posterior vitreous |

defachment (PVD). Although not documented, Dr. Toy testified his examination did not reveal
(Tr.,

immediately if there were an:y changes in the ﬂashec or floaters. (Ex. 7, pp 4-5.)

any retinal tears, holes or de‘cachrﬁent. 112:16-20.) Dr. Toy advised SM to return

At approximately 8 p.m. on Friday, August 22, 2008, S.M. sent Dr: Toy the following

'S

email;

1 am continuing to have problem w1th my left eye,... [ am
constantly afraid that I will have a retinal detachmenit. Recently I
am seeing a lot of tiny black dots and also like hghtmng flashes and
hazy vision with some darkness in one corner of my left eye. You
had asked me to call if there is a veil comes on the eye, but I want
to know if something can be done ahead of time so that this does
not happen. We are going on a trip for 2 weeks.,.. Should I see
" you before we leave? , ' '

- (Bx 7, pp.' 7-8.) Dr. Toy responded at 8:30 a,m. on Monday, August 25: “If you are seeing either

more -dots or different symptoms than before, you should go ahead and make another

appomtment The number is 847 5065.” (Id.,p. 7.)

In the meantune S.M. was seeri by Dr. Michelle Nes on August 23, and diagnosed with a A

detached retine. (Ex. 7, p. 9.) He had surgery fo repair the detachment on Algust 25 The

surgery was performed by a Dr, Sam Shin Yeng. (Id., pp 26-27 )

~ The surgery was not successful 5.M. has almost no vision in his left eye.. In December
2009, he filed a complaint w1th the Medical Board about Dr, Tcy, Dr Yang and Dr. Seltzer S.M,
complained if he had been referred 1o & refindl specialist earlier, the detachment could have been

prevented, He faulted Dr. Toy and Dr. Seltzer -for not referring him to & specialist earlier. He

VAL citaticﬁs are to the administrative record lodged with the court,

2

T One month later; 8:My-saw-Pr—Toy-on-June-6,-2008,- for-an- annual _diabetic retinal |

SM recenﬂy had cataract surgery Dr ‘



http:floaters-and..:flash.es

behevcs Dr. Yang was also neghgent in performmg the surgery.. (Bx.'9.)

Because Dr. Toy is an optometnst ‘the Medical Board referred the complamt regarding |

~him-to the Board-of Optometry.- Ex.10) o

The Board issued an accusation in December .2010, charging Dr. Toy" with gross
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negligence and incompstence or: (1) failinig to perform a-secleral-indentation-on-June-6;-2008; to-| -

determme whether S.Ms Telina ‘Was forn- or detached (2) faihn,g to refer SMi o a retmal e

specialist on June 6 after finding pigmented cells and PYD in S.M,’s lcft eye; and (3) f'cuhnu to

immediately refer S.M. 1o & specialist or an emergency room afier receiving his August 22 email.?

| The Board also charged Dr, Toy With failing to main adequate medical records because he.failed

1o document the-presence or absence of retinal holes, fears, or detachment, |

A three~ciay hearing was held in May 2012. Dr. Toy offersd expert testimony from Dr,
Lawrence Thal,’ The Board offered expert testlmony from Dr. Cory Vu. Dr Toy, Dr, Yang and

S.M. also tesuﬁed 4
The Administrative Law Judge’s decision issuned June 14, 2012, and was adopted by the

Board September 12, 2012, The decision contains an extensive, thorough discussion‘ of the

testimony of the competing experts, (Findings 24-40.) Although the Board fou;u_;l Both experts

persuasxve, it found Dr. Vuto be more convincing overall (Finding 41.)
Based la.rgely on Dr Vu's tes’nmony, the Board found

1. Dr Toy's failure to refer S.M. to a retinal specialist on June 6 constituted
© " both an extreme departure from the standard of care and unprofessional
conduct, (Finding 47a.)

2. Dr Toy’s Failure to perform a scleral indentation on June 6 to determine
whether S.M.'s refina was torn or detached constituted an exireme
departure from the standard of care, (Finding 47b.)

3, Dr, Toy’s failure to document the presence or absence of retinal holes,
tears, or detachment in S.M,’s ireatment record constituted madequate

record keepmg (Finding 47d.)-

® The Board also accused Dr, Toy of gross negligence and incompetence for failin.g to perform & visual field -
screening during the June 6 appointment, This accusation was not upheld,

* Dr. Thal was unavailable o testify at the hearing. His testimony was provided via videotaped examination,

# S.M. and aDr. David Fok also testified. Dr. Fok testified primarily as a character witness. Neither witness's
testimony is relevant to the issues raised by this petition. i
. . 3




~|—-~~—-By-this-petition; Dr- Toy challenges-the- ﬁndmgs and- the penalty

~
A\
e

. 4, . Dr. Toy's failure to instruct S, M to proceed 1rmneg1ately to_a retinal
--specialist.or an emergency room. following receipt of his August 22 emafl
constltuted an extreme departure from the standard of care, (Finding 47e.)

. The Board imposed the minimum recommended discipline of thres years probation.{ -

$
(Concluslon 7.) .
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(1975) 45 Cal.App.3d 83, 86.)

. that determination, the court acts as a trier of fact; it has the power and responsibility to weigh the

" STANDARD OF REVIEW

Petitioner raises two issues:

(1) Arethe Bo ai'd;s ﬁndings of gross negligence, unprbfessional conduct, and.
1;1adequate recordkeeping supported by the evidence; and
2) Was the penalty 1mposed too harsh?-
_ The parties largely agree on the standard of review. The right to practiCe'oné‘s .p;'ofeséion
is & fundemental, vested right, If g person’s licenss io practice that profeééion is revokéd, the

court applies its independent judgment in reviewing the evidence underlying the Board’s

dBOlSIOn (Bzrby v, Pierno ( 1971) 4 Cal.3d 130, 144 Petrucel v. Board of Medical Emmzners
The court weighs the evidence'making its own fmdingé and determina‘cioné.s “In making

evidence and make its own dstermination about the credibility of witnesses.” (Arifur v.

Department of Mator Vehicles (2010) 184 Cal. ‘App. 4th 1199, 1205; see also Barber v, Long

3 At the administrative hearing level, the standard of proof required for the Board to revoke g professional license is
clear and convincing evidence. (Sandarg v, Dental B, of California (2010) 184 Cal..App. 4th 1434, 1441; Medical
Board v., Superior Court (2003) 111 Cal, App, 4th 163, 177-78; Ettinger v. Board of Medical Quality Assurance
(1982) 135 Cal.App.3d 853, 856.) 1In a subsequent admmxstratwe mandamus Bction challenging the Board's

decision, however, the eourt independently determides the weight of the evidence, (Ettinger, supra, 135 Cal.App.3d

853, 858,). As the Ettinger court noted, “singe the superior cowrt writ proceeding is merely a review of the
administrative proceeding, the standard of proof.used in the original proceeding is completely irrelevant.”

In the tentative ruling, the court cited SASCO Eleciric v. Fair Employment & Housing Com, (2009) 176
Cal. App.4th 532 to meke this same point. As counsel for Dr. Toy noted, however, SASCO Electric discusses the
standard of review applied by the appellate court, not the trial court. (/d. at 545, fn, 7 [our review s the same
(substantial evidence) regardless of the standard of proof befors the Commission.™) [emphasis added),) :

4
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 Beach Civil Service Com, (1996) 45 Cal App 4‘“ 652, 658.)°

“The court nonetheless accords & “Strong presumptlo_n ‘of correciness” to the Board's| -
- findings. . (Fukuda. v.. City.of Angels_(1999) 20 Cal, 4"5 805, 817, City of | Pleasantorz v Board ofl .
| Admznzsrraz‘zon (2012) 211 Cal.App.4th 522 536,y Dr. Toy must show the Board’s decwzon is not

\Om'\lﬁm}m-hwmf

NN O NN N . :
m\lmmmwwﬁé’easaazaszs

| supra, 20 Cal 4"‘ at8l7; Ar:hur, supre, 184 Cal. App. 4th 41205, Ny

supported by the weight of theevidernce,” '(Sipper Vv Urban-(1943)22-Cal2nd 138; 144 Fulcua’a, Jr—

Dz, Toy argued because the right to practice one’s professmn is s0 fundamental fhe 7

Board’s dCGISIDIl should not be entltled.to a presumptlon of correctness under the independent

Judgment T.est However our Supreme Court sxplains;

In exercising its independent judgment, a trial court must afford a
strong presump‘non of comrectness concerning the administrative
findings, and the party challenging the administrative deeision
bears the burden of convincing the court that the administrative
findings are contrary to the weight of the evidencs. ‘

(Pukada, supra, 20 Cal.4" at 817,)

ANALYSIS

1, The findings of gross negligence for failure to refer to a 5pecialist or perform a

scleral indentation are .suppprtéd Sy the weighf of the evidence

. | Testlmony Below
The Board found Dr. Toy should have referred S.M. 108 retmal speomhs’c and performed a

scleral indentation. His failure to do so consututed an exireme departure from the standard of
care. These findings are based 1argely on the opinions of Dr. Vu, Havmg independently

rev1ewed the evidence, the court finds the Board’s ﬁndmgs are supported by the weight of the

gvidence,

® The tentative ruling’s charaoterization of “substantia} evidence” supporting the Board' decision was inartful. The
court, applying its independent judgment, determines if the Board's decision is supported by the weight afthe
evidence, (Code Civ, Proc, § 1094.5(c) [“in cases in which the court is authorized by law to exercise its independent
Jjudgment an the evidence, abuse of discretion is established if the court determines the findings are not supported by

the welgbt of the ev;dence "] )]

5
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~|—retinal-detachment is- a“serious oondition 2 (Trr 19'15' 16.)— . S

' lead to o retinal detachment, .(Tr., 20:17 to 21 :3.)

D, Vo testified S.M. was at high risk for & retinal detachment, He explained the retina is |

11) A retinal detachment can lead to permement vision loss, (Tr, 57:9-16,) Dr. Vu thus

| —vdeser_.ibed——a——ret-inakdetaehznent—as—an-»-ocular- eme'rgency,.._r(.'l‘r.,V,.Tr.., -57:9-1.1.)-Dr, Thal agreed.a. o

& layer in the back of the sye "t’Hé{i" allows us o see. (Tr., 44715-17) ""A"‘f’cﬁﬁal"pié‘tachfﬁeﬁt'566ufs“ R

. whion the retina separates, or detaches, from the retinal pigmented. cpithelial layer (Tr, 53:6-|

fo Dr. Vu, a retinal tear can be a very serious condition because it can lead to a retinal
detachment,B (Tr., 49:19 10 50:16.) Fluid can pass through the tear and build up' behind the
retina, eventually detaching the, retina from the back of the eye.’ (Tr 54:4-12.) Retmal tears can
be treated w1th laser surgery. (Tr., 50 17 to 51:8.) A:n untreated retinal tear can become a retinal

detaohment leading to loss of sight, (Tr, 51:20 to 52 2,) Dr. Thal agreed that a-retinal tear can

Dr. Vu testified S.M.’s retinal detachment was a type known as a thegmatogenous retinal |
detachment which occurs Wth fluid seeps underneath a. retinal tear or break, causing traction
whlch u1t1mately lifts the retma completely off. (Tr., 58:131059;15,101:8-24.) Dr. Yang, who
performed the surgery, conﬁrmed 8.M. had 2 rhegmatogenous retmal detachment (Tr,, 20:7-18.)
Dr. Thal oerred np test1rnony on this subject. '

Dr. Yu testified there are many risk factors for retinal tears and detachment 1nclud1ng age,
recent cataractl surgery, nearsxghtedness, h1gl_1 blpod pressure, and dizbetes, (Tr., 47:13 to 48:16.)
Dr. Vu explained why these are risk factors, Dr. Yu testiﬁed studies show retinal tears usually
oeeur in beople over age 40, (Tr, 47:14-16.) ?eople who are nearsighted. have eyeball's l'onger
than normal, which can cause the leyers in the back of the eye fo stretch and thin, which can in

turn cause a retinal tear or ;tetachment. (Tr.,, 48:3-8.) Finally, he explained diabetes and high

7 Dr. Thal agreed, (Tr,, 18:20t023,)
¥ Dr. Vu acknowledged a retinal tear is nat always dangerous; sometimes & tear essentially heals itself, (Tr,, 50:3-9,)
- ® Dr, Thal agreed, (Tr., 19:5-10 [retinal detachment can be caused by “a tear or a retinal hold that allows fluid to get

between the layers”].)
6

A retinal tear, as the name implies, 1sia tear in the retina. ('I“r 442410 45:1) According|


http:clescribed--a--retinal-detaehment-as-an-ocular-emergeno;y.----(Tr.,.Tr

of the eye, which can lead to traction on the retins, causing 1t to tear or detach. (%, 43

blood-pressure are both vasoular diseases that can.cause bleeding and other problems in the bagk | -

| 542125, T4 8-24.) Dr. Thal agreed nearsightedness is a risk factor for retinal detachment. (Tr, |

24:3-10,) He did not mentlon any of the other risk factors noted by Dr. Vu.

: eoncern to Dr. Vu. He ‘explained posterior vitreous detachment occurs when the vitreous (a gel-

traction on the retina and it causes the retina to tear,”].) Dr, Vu also testified pigmented cells in
the vitreous can be caused by a 'b.reak or tear in the back of the eye, which allows pigmients from

the retinal pigmented epithelial layer (or RPE) to flow into the vitreous. (Tr., 93:13-25.)

_ nesessarily indleative of a pending retinal detachment (30:15-19). He did, however, acknowledge they warrant

Accoramg 1o Dry Toy's*exammatron"'notes—S—M——had~all—~of—the—nsk—factors—identiﬂed—by—' e

- Dr. Vu. He was 64 years old dzabetw, nears1ghted (or myoplc), hypertensxve and recently- hadw e

cataract surgery in his left eye,” (Tr., 108:16-25; Ex, 7, pp. .3-5.)'

Dr. Toy’s notes also show S.M. corhplaiged of flashes and floaters in his left eye. (Ex. 7,
p 4) Dr. Vu.testiﬁed flashes and floaters are symptoms of a retinel tear. (Tr.,, 48:24't0 49:9)
Dr, Thal andl Dr, Toy agreed flashes and ﬂoaters could be siéns of a retinal tear or detéchﬁent.w
(Thl Tr,, 24:18-21, 27:13-19, 73:21-23; Toy T, 106:23 10 107:3) '
| When Dr. Toy examined S.M.'s left eye, he noted pigmented cells in the Vi%feetlé and

posterior vitreous detachment (or PVD), (Bx. 7, pp. 4-5,) These findings were of particular.

like substance) detaches from the back of the eye. (Tr 90:16 fo 91 12.) When the posterior
v1treous detaches from the refing, 1t can tug or cause traction on the reting, Whlcb can lead to 2
tear, (Tr.; 92.477 ; 92:25 to 9311 [“The PVD is the foree thiat causes the traction on the retina that

causes the retina to tear”], 97:7-11 [“whenyou have a posterior detachment or PVD, it causes

Critically, Dr, Vu testified studies show the presence of pigmented cells in the_vitreous-
and a recent PVD indicate a 90 percent or greater chance of a break or tear somewhere in the
retina. (Tr., 96:4 to 97:1, 98:5-7.) Dr, Vu also referenced these studies in his report, (Ex. 10, pp..
8.9) - o : : .

Dr, Thel testified vitreous detachments are common, and it “doesn’t follow that every

® Dr. Thal's disagreement with Dr, Vu is that flashes and floaters are a “common® complaint (27:15-17), not

examination, (30:24 to 31:1) .
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"t‘esumony regarding these studies; much-less: tesnmony challengmg them.-(Tr.,-18:4-6,)

peroent indicative of a torn retina, Although Dr, Thal revieWed Dr. Vu’s report, he offered no

panent who . would . have .a vitreous .detachment or. would have pigmented cells present |

 address the studies cited by Dr, Vu indicating the presence of pigmented cells and PVD are 90 |

utomatacally hes & fomm or detached retma ? (Tr., 35! 23 to0 36:16,) Dr. Thal, however, didnot} T

the pigmented-cells was “signiﬁcant,h” and could be a symptom or increase the risk of a retinal
tear, (Tr., 110:12 to 111:5; 134:15 to 135:6.) ' o

- Given S,M.’s risk fagtors (age, diabetes, neersightedness, recent cataract suf;gery,
hypertension), his symptoms (flashes and floaters), and Dr. Toy’s findings on examinationv.
(pigmented cells in the vitreous.and PVD), Dr Vu's opinion is that, even if Dr. Toy did not see
any tears or brezks in the eye, 8 competent optometrist would have referred S.M. to a Tetinal
specialis‘ '"er a second opinion. He further opined Dr. Toy’'s faflure to do so. comstituted an/
exireme departure from the standard of care. (Tr., 123 17 to 127 10 138:24 to 139; 17, 144:25 to
146 21.) ‘ .

Dr. Thal offered little teetimony on-this subject. In response to a question about whether |
the standard of care required Dr, Toy to refer S.M.. to an ophthalmologist, he reSponded, simply,
“]l\Io'.”"‘ (Tr, 39:i$-19.) Later, '_he testified the standard of care did not require Dr, Toy to refer &
patient with pigmented vitreous cells and PVD 1o & retinal specialist for a second'opinion because
“Not all those condltzons, by far, lead to a retmal detachment and I firmly believe that rather than

makmg unnecessary referrals, that 11:’5 important to prowde the appropriate advice to the patient,

~which he did, and to perform appropna,te examination, which he did.” (Tr., 53:21 to 54; 1_.)”

" At the hearing, Dr. Toy argued Dr. Thal also discussed this issue at pther points in his testimany, However, Dr.
Tha! only testified that-i'S.M. had complained of dark shades in his left eye during the June 6 appointment, then Dr;
* Toy should have made an immediaté referral to & retina) specialist because that symptom is “much more symptomatic
of & retinal detachment than merely flashes and floaters.” (Tr., 66:18 0 67,17.) Dr. Tha]’s point was he did not

.belisve 8.M.,'s symptoms Indicated & high likellhood of retinal detachment, -
Pr. Yu did not state flashes and floaters indicate a high likelihood of retinal detachment Rather, those symptoms,
combined with 8.M,’s risk factors and Dr, Toy's examination indicate a high hkehhood of & retinal tear, which could,

if left nntreated, lead {o a retinal detachment,
]
» . 8

Dr Toy ack.nowledged he- thought S:M.-“was-at risk for a-rétinal tear” because “I- had |-
nonced some cells in the vitreous.” (Tr 109 24 to 110 2, ) He agreed the fmdmg of PVYD with|




- Dr. Vo also testified the “gold standard” for detecting & retinal fear is 2 scleral indentation X

!

SN v

exam, This uses an instrument to move or bend the sclera (the eye’s outside protective layer) to |

Vu testified the American Optometric Association promulga’ced practice guidelines “respected by
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the opLurrm’trw—prc:fesszon.”12 (T .;‘——1—;2-71—1-~5->--to—1—2~8—:>2—27)-.---»-According~to-'--'c-hose~-—-guidelines;—~an—

129:1- 16) In Dr Vu s opinior, soleral 1ndentatlon was 1nd10ated in th1s case because of s M 8

 risk factors, flashes and floaters, and the-presence of pigmented cells and PYD., (Tr., 129:18 to |

130:3)

Dr, Thal aclmowledged a scleral indentation can be “helpful” in determining whether-
there is a retinal tear or detachment, But he.festified it does nof need to-be performed whenever

there is & possibility a patient might be susc;ép‘cible to a refinal detachment, (Tr., 49:3-16, 53:5-6.)

_He saw no evidence in the records suggesting the standard of care required Dr. Toy to perform a

scleral indentation. '(Tr,, 53:7-11.) Acocording to Dr, Thal, given -S.M.’s symptoms, the standard

of care only required Dr. Toy.do-a thorough eye examination. Dr. Thal saw no evidence to

suggest the examination Dr. Toy'perfonned was not competent, (Tr., 38:1 10 39:2, 39:6-14.)

Dr. Vu testified not all optomeirists are comfortable performing scleral indentations., (Tr.,

122:1-20,) If D1, Toy was not comfortable doing scleral indcn%ations, Dr. Vu opined he needed to ‘ ,

refer S.M, to a retinal specialisi. Dr, Vu opined Dr Toy’s failure to do so constituted an extreme

departure from the standard of care, (Tr, 122: 18-20, 125 18 to 126 13) I Dr. Toy was
comfortable perfonmng scleral indentations, then his failure to do s0 on June 6 constxtuted an

extreme departiire from the standard of care. (Tr, 124:1-7,) Dr, Vu's opmlons are based on the

fact S.M.’s risk factors, symptoms, and examination weré all highly indicative of a retinal tear,

(Tr., 123:14-24, 124:17-21, 126:25 to 127:7.)

Dr, Toy testified he is comfortable performing scleral indentations, but did h_ot do one on

2 He suggested the American-Optometric Associations’ guidelines set the standard of eare both in California and
nationally. (Tr,, 128:5-12,) . .

3 Dr, Thal conc! uded the guidelines’ use of the word *may” 1ndlcated no particuiar test is required. (Tr., 55 6 12)

9

"'exammatlon for retmal de’cachment “may ‘include™ scleral'*indentation*"‘if 'indicated:”ls (Tr P

| obtain a better view of the retina, (Tr,, 50:25 to SLi5; see also Thal Tr,, 117:16 %0 118;12,) Dr.|
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-8 M (Tr 144 14 10.145:1 )- He acknowledged scleral mdentatlon allows g better look” atthe|

retma. (Tr 1128 4 He testified some patlents find the procedure uncomzortable, becanse it|

myolv.gs putting pressure on the sye, (TI,11119”23) e

b, Discugsion—

As Pet}tloner Aptly. notes, ‘rhls case boﬂs downtoa battle of expertsff— The Board- found the |-~

testimony of both experts persuaslve acknowledglng Dr T hal’ many years of 1mprésswe '

experience.” (Findings 41, 46.) Overall, however, it found Dr., Vi’s testimony more convincing,

(Fmdmg41) o L '

Having lndependenﬂy rewewed the testlmony of both °xperts the court agrees. Dr Vu's
testimony was thorough . and persuaswe He eAplamed the basis for his opinions in an easily

unders’candable way. Dr, Thal's test1mony wes, on ’che whols, much less detallcd than Dr, Vu's,

Although.Dr, Thal stated his opinions, the basm for his opinions was less clear, In several areas

Dr Thal offered no opinion testin;eny, 'leaving Dr. Vu's tesﬁmony unconﬁadic’ced In particular,
Dr. Vu testxﬂed to studies showing the presence of plgmented cells in the wtreous and a recent

PVD mchcate 8 substan’ual hkehhood ofa break or iear somewhare n the ratma Dr Thal did not

dispute this,

The Board found Dr, Vu's testimony more convinecing. This is supporied by the weight of

the evidence. So too the Board’s relatadv findings that Dr, Toy’s failure to refer to SM to a retinal

specialist and failure to perform scleral inde‘htafion constituted gross negligence are supported by

the weight of the evidence,

2. ' The finding of gross nthgence in respondmv to SM’s Auvus’c 22,2008, email is
supported by the weight of the evidence '
‘The Board i“ound Dr, Toy's failure to immediafely refer 8.M. to a retinal ;pecialist or
emergency room upon receipt of his P;'ugust 22, 2008, emails constituted an extreme deparfure
from the standard of care. (Finding 47¢.)’ The weight of the evidence supports. this ﬁnding

‘In his Aupgust 22 emaﬂ S.M. stated he recently- eApenenced hazy vision with some
~ .10
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“morning, (Ex.7,p.7.) Thers is no suggestion Dr. Toy's response was deficient because it took three days.

| derkness.in comner his left eye. (Ex..7,.pp. 7-8,) According to Dr. Vu, the symptoms S.M, |

“ocular enficrgency,” Dr, Toy needed to rcfer S M foa ret‘ma] specialist Or emergency room that g

same day (Tr 148:11 to 149:14; 151:15-17 [“the standard of care Would have been to get that

~patient in-for-treatment-as-soon-as- possﬂale the- same- -day’].) e

. Dr T hal agreed a “olassm 51gn” of retinal detachment 1s-“a-patient describing a veil or |

cux“cam coming down overa port:on of the1r v1sua1 ﬁéld » (Tr., 24:11-17. ) ‘He testified » panent i

with obstructed vision “urgenz‘[y needs to be looked at.” (Tr., 25:17-2 1 [emphasis added].) He
also agréed “those are patients I would always advise to immedintely contact our office or present.
t_o.an emergency room.” (Tr, 26:5-7 [emphasis addt?&].) Fin_ally, he agreed S.M.’s August 22
email deécribed symptoms “serious enou;gh” to require “immedﬁate examination” or “immediate
aftention.” (Tr. 43:4-6, 68:12-19 [emphasis addeﬁj ) |

Bven Dr. Toy agreed thé symp‘;oms described in 8.M.’s email were “more ominous, so he
needs fo be seen iﬁzﬁer‘z’iatebi.” (Tr.,'117:10-11 [emphasis added].)

Dr. T&y’.s response'? to 8.M,’s August 22 einail.states in total:

“If you are secmg gither more dots or different symptoms than
before, you should go ahead end make another appomtment The -
number is 847- 5065
Ex.7,p.7) ,
- Both experts and Dr Toy agread S.M: needed 1o be seen 1mmed1ately glven the urgent
nature of his symptoms. The Board thus appropnately found Dr. Toy’s response to S.M.
constifuted an extreme departure from the standard of care, (Findings 43, 47.) The weight of the
gvidence supports this finding. | |
Dr. Toy. argues his response was adequaté because he gave S.M. “a npumber to call the
clmlc,” and that mumber goes “directly to the eye nurse,” (T, 117:5-14,) Dr. Toy testified a

person calhng that number would be able 1o get a same day appointment, and he "beheves” the

number also “gives access 0 emergency 24-hour response.” (Tr., 117:18-20.)

¥ 8M. sent his email to Dr, Toy on Friday eYening, after business hours. Dr. Toy respoﬁded'at 8:30 a,m. Monday

11

 described are “pla_srsia-faﬂzi g retinal detachment,” (Tr., 148:8-9.) Because retinal detachmentisan |~



... The issue, however, is not whether S.M., could have received an immediate appointment |

or referral to an 'éi{{e}?g"é}ié}'r'ééiﬁ if he had called the mimber Dr. Toy gave Hiri The issueis]
_whether Dr. Toy’s email response. adequately cammumcatad to S, M he needed to be seen|

immediately. The Board’s finding that it did not is supported by the weight of the evidence,
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3 Dr Vu’s deﬁmtxon of gross neghgence wasadeguate —— — |

Dr. Toy argues Dr, Vu’s opinions on gross neghgence should be dlsregarded because he |
does not understand the term, _
Gross neghcrence is deﬁned 51mp1y as “an exireme departure from the ordinary standard of
e.” (Gore v. Board of Medlcal Quality Asszzrance (1980) 110 Cal.App.3th 184 198.) Dr. Vu
testified he was Iarmhar w1th the standard of care for optometric treatment in Cahforma (Tr.,
42; 6-20 ) Dr. Toy does not suggest otherwise, ‘
~ Dr, Vu's testimony tuns almost 200 pages. Dr. Toy seizes upon a four-line exchange |
occurring af the end of his festimony, Dr. Vu testified gross uegliéende was an extreme departure |
from the standard of care, (Tr., 220:24 t0.221:6.) Dr. Toy does not dispute this definition. Dr,
Vi was then asked “how is that. any different from thd simple desoription of the dcpérture of care

from the standard of practlce‘?” (Tr., 221 17-8.) This question is, to say the least, confusmg Dr
Yu rasponded in total, as follows: '
Let me think about that a little bit. I’'m not, YOu‘.know ~T'm sorry.
Basically that’s a good question, but I don’t know. I'm sorry, Your
%—}I&mr But at this point, I cannot give you a coherent auswer on
(Tr,, 221:7-12,) E |
Dr, Toy argues ’thlS response demonstrates Dr, Vu does not. know what gross negligence
is, Therefore, all of Dr. Vu’s opinions on gross negligence must be disregarded,  The court is not
persvaded, -
Ordinary negligence and gross negligence are relative terms, (Garé, supra, 110

Cal. App 3d at 198,) Dr. Toy.does not suggest Dr. Vu does not understand the concept of ordinary

negligence, Dr Vu accurately stated gross negligence is mmply an, ““extreme” departure from the
12 ' '
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ordinary standard of care. Dr. Vu's-admitiedly inarticulate response to & confusing question does |

(&5

&~

not vitiate the persuasiveness of his total testimony. ks

4, The relative qualiﬁcations of the experts is not dispositive

— o
L) \D oo ~ o

12
13
14

15.

16

17

18
19

20

21

23

24

25
26
27

28

o should have been gwen more’ W°1ght ~This argumen’t fails——

D Toy catalogs all the ways Dr Vu 8 qua11ﬂcat10ns are less i JImpressive than Dr, Thal’s.
However, he does not suggest Dr. 'Vu was not qualified to offer expert tesu,mony. The Board

found Dr. Thal and Dr, Vu both quelified to offer expert testimony. The weight of the evidence

suﬁports this unidisputed ﬁndiﬁg. That Dr, Thal has published more articles, practiced longer and |

is the Aséistant Dean of the optomsiry school Dr. Vu atiended does not necessarily mean his
opinion was entitled to more weight, (See, e.g., Mann v Cracchiolo (1935) 38 Cal;3d 18, 38
[“Where a witness has disclosed sufficient knowledge, fhe questic;n of the degree of knowledge
- gOEs more to the weight of the evidence thaﬁ its admissibility,”].) _ o
Al’chough the Board and this court were certainly permitted to consider the relative
.qualiﬁc.ations o'f the two experts, their respective qualifications alone are nbt dismsijcive. The
opinion of any éxpért is only as good as the reasons on which itbis Eased. ..(Howard v. Owens

Corning (1999) 72 Cal.App.4th 621, 633.) While the Board acknowledged Dr. Thals’ impressive

experience, it found Dr, Vu's testimony more convincing overall, As discussed above, the court »

holds the weight of the evidence supports this finding,'®

5 Similarly, the court is not persuaded by the argument Dr, Thal’s opinjons are entitled to more weight because
when asked whether he would defer to Dr, Thal on questions regarding standard of care, Dr. Vu responded “Sure.”
(Tr., 188:5-7.) Again, this one word answer &t fhe end of Dr, Yu's testimony does-not vxt;ate the persumsiveness of
all that came before.

6 At the hearmg, Dr, Toy argued the weight of the evidence should not come down to & sxmple word count; Dr, Yu's
testlmony is not more convincing simply because it was longer, This is true. But Dr Yu's opinion was more
convmcmg, in part, because he explained in greater detail,.

13
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|5, Thefinding Dr. Toy fajled to keep adequate records is supported by the welght of the

“evidenoe
__The Board found Dr. Toy’s recordkesping was inadequate becau_se,h?:fei_lew document |

the presenoel or absence of retinal holes, tears, or detachment, (F inding 47d.)

10 ;

11

13

14

.15

16
17
18
19
20.

2
23

24
25
26
27
28

ealso generally, 132 9 to 136:8 )7 ﬁe tes’nned optometry students are ’taught 10 “document as much |

‘holes, tears; or detachment He testified optometrists “annotate information that's enher helpful’

 retinal screening template” rather than & “flashes and floater template which includes some of the

| ’pfesencefor gbsence-of retinal-tears; holes; or detachment, -(Tr. ,134:19-21, 135:19-t0-136:2; N

as you can,” and “if you don’t document something in the medical record, then it didn’t happen.”

(Tr., 133120 to 134:15.) He explained such documentation is important if the same provider sees:
the patient agein, and if the patient is seen by another provider, Thorough documentation ensures |
subsequent providers have all the information they need to determine an apfprooriate diagoosis

and treatment plan, (Tr, 133:8-13))

Dr. Thal did not agree Dr, Toy should have documented the presence or absence of retmal

to resolve é petient’s complaints or -helpful in prowdmg further treatment.for a pa:uent
Annotating every condition that is-not present is ot particularly helpful to elthe; of those.” (Tr.;
62:24 to 63:4) He did admit, howe\ier, that specifically noting the absence of certain things can
be “helpful.” (Tr 63:7.) In his opinion, failing to document every condition a patient did not
have is not an appropnate cause for discipline. (Tr 63:5-14.)

“Critically, Dr. Toy test;ﬁed he no‘rmally would dooumeﬁt_the gbsence of a retinal tear.-

(Tr., 127:22-25.) He did not do so in 8,M.’s case, however, because he was using a “diabetic

stuff that would include a negative finding,*"” (Tr, 127:25 to 128:6.) He testified he would have

documented negative ﬁn,din_gs on the “flashes and floater template.” (Tr., 152! 19~22.)

7 Dr, Toy explained he charts electromcally, and has access to different “template for recording information,
depending on the kind of exam he is doing,” including a template for a diabetic retinopathy exam and & template for a
patlent who was being seen primarily for ﬂashes and floaters, (Tr,, 151:9-21.) He explained the main reason for
S.M.'s appointment was his diabetic retinal screening, suggesting this was why he used the diabetic retinopathy
template. (Tr., 103:16-20, 151:23 10 152:4.)

14

Dr—Vu-testified- an«»-optometr—ist—should—d,ooument_in_thempatientls«medioal._reco\r.d_the_ B
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" The Board found.Dr, Vu's testimony.more convincing than Dr. Tha]"s (Finding 44.) | .. .

6
7 | also informed by the fact S M had nuniefc;us risk factors and sympfoms of retinal tears or|

| detachment. (Findings 44, 47d.)

1575, 1580,) The court will not disturb the penalty unless Dr. Toy demonstrates the Boa_rd’s

"% Dr, Toy does not dispute this.

 This ﬁndmg is supported by the we1ght of the-evidence, This is particularly true in llght Ofthe |
fact Dr. 'T‘oy admltted he normally would document the absence of retmal ‘cears bUL dld not doso|

in 8.M.’s case because he was working off a template that did not prompt h1m to do'so, As the

10 mamtam adcqua‘ce and-accurate-treatment records.” - (Finding 44, )"—fT—he -Board’s finding-was-

detachmient. Given this, Dr. ‘Toy should have documented the absence of retmal tears or

The Board’s findings on thiévissue are supported by the weight of the evidence,

6. The discipline imposed was well within the Board’s discretion

The Board imposed three years of probation, Dr. Toy argues this is “unconscionable,” | . :

overly punitive and too severe.

The court exercises its independent judgment when determining if the anrgi’s decigion is
supported by the weight of the evidence. I—Ima'rev'er,. the court’s ‘review of the péﬁélty the Board
irnpdsed is mueh more deferential, The Board has broad diseretion in determining the appropriate
punishment of its Iiéenseés. (Cadilla v. Board of Medical Examiners (1972) 26 C‘aLAp.p.Bd 961,
966, Lam v. Bureau of Security & Investigative Services (1995) 34 Cal.: App 4th 29, 40.) The
coufc is not free to substitute its discretion for that of ‘the Board concerning the degree of!

punishment 1mposed. (California Real Estate Loans, Inc. v. Wallace (1993) 18 Cal. App. 4th

decision constitwtes & manifest abuse of discretion, (California Real Estate Loans, Ine.; supra, 18

Cal.App.4th at 1580; Cadilla, supra, 26 Cal.App.3d 961, 966.)

The Board’s disciplinary guidelines recommend a minimum of three years probation for |

each violation found.'® (Conclusion 7.) The meximum discipline recommended for each

violation is license revocation. (/d) The Board thus imposed the minimum recommended

15
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- discipliné onDr Toy, desp1te the fact it found four separate instances of unprofessional conguct, |

Dr. Toy fa1ls to demonstrate the Board mamfesﬂy abused "its” d1scret10n in€ither adopting

 disciplinary guidelines, or imposing the minimum fecormmendied discipline in this ese,

CONCLUSION

wn

|+ ~Forthe foregomg reasons, the-petition is-denied, —— —— L

Counsal for 7Respondent is directed to prepere a formal Judgmsnt 1ncorpora‘r1ng this|

statement of decision as an exh1b1t' submit it 1o opposmg counsel- for agproval as to formy; and

thereafter submit it fo the court for signature and entry of jrdgment in decordance with Rule of

Court3.1312.

Dated: 9&;‘* F% 2013

Allen Sumner
* Judge of the Superior Court of Cahforma
Counry of Sacramento

16




| oo v 'BEFORETHE e B
"~ STATE BOARD OF op‘romgmy _
: DEPARTMENT OF CONSUMER AFFAIRS

. STATEOF-CALIFORNIA == =

_Inthe Ma_tte of the Accusation Agamst S T

A R ”'"”LELAND CHUNG: HONG TGY O D . Case Noicczoogﬁg* A
S Optometrtst License No. 6128 - OAH No. 2011040766
Respondent o
"+ DECISION

The aitached Proposed Decision of the Administrative Law Judge dated
June 14, 2012, is hereby adopted by the State Board of Optomstry in the above-
entltled matter, except that, pursuant to the provrsaons of Government|Code
Section 11517(c)(2)(B), the propesed penalty is reduced as follows:

.ORDER

" Certificate No 6128 issued 1o respondent LeIand Chung Hong Toy, OD,, is
revoked by reason of Legal Conclusions 2, 5 and 8, jointly and individually.
Howaver, the revocation is stayed and the ceriificate shall be placed op -
probation for three (3) years upon the following terms ‘and conditions:

- o s Obey All Laws - Respondent shall obey all federal, state and lopal laws,
and all rules governing the practice of optometry in California,

s Cooperate with Probation Surveillance — Respondent shall comply with
the board’s probation surveillance program, including but not lintited to
allowing access fo the probationer's optometric practice(s) and patient’
records upon request of the board or its agent.

o - Tolling of Probation If Respondent Moves Out-of-State —~ The Period of
probation shall not run during the time respondent Is residing or practicing
, _ outside the jurisdiction of California. If, during probation, respondent
moves out of the jurisdiction of California o reside or practme elsewhere,
_respondent is required to lmmedlately natify the board in writing Bf the
date of depariure, and the date of refurn, if any.

o Payment of Costs ~ Respondent shall pay the board its costs of .
investigation and enforcement in the amount of $12,354.10, Thl% amount

1



http:12,354.10

s payabie in equal monthly | mstallmente dunng the pemod of probation, .
“ provided that the full amount shall be paid 80 days prier to completion of
probation. Respondent shall-.commence making payments upon A o
.. hotification by the board ot its. designee of the monthly. instaliment. e et
“amount, and the payment schedule. A failure to make fimely payments

pursuant to the payment schedule shall constituie a violation gf

" the board. -

* Vfiolation of Probation - If respondent violates probation in any

Education Coursework ~ Within 90 days of the effective .date df

probation,

. glthough respondent is free to pay the_costs_sarlier than-prescrbead-in-the— -~ —omme
- schedule. If respondent has not paid the full amount of costs at the end
- ofthe three-year period of probatlen hus probation shal' be e~'1e
- full payment has been made. S

nded until—

this

decision, and on an annual basis thereafter, respondent shall submit to

.- the board for Its prior approval an educatjonal program or course to be -

designated by the board, which shall not be.less than 30 hourg the first
year of probation, 20 hours the second year of probation, and 10 hours
the third year of probation. This program shall be in addition t¢ the

Continting Optometric Education requirements for re-licensure,.

. Respondent shall bear all associated costs. Foliowing the completion of

each course, the Board or its designee may administer an examination to
test petitioner's knowledge of the course. Respondentshallprovide
written proof of attendance in such course or courses as are approved by

Compleuon of Probation = Upon suceessful completion of probition,

respondent’s certificate will be fully restored.

espedt,

the board, after giving respondent notice and opportunity to betheard, may
revoke probation and carry out the disciplinary order that 'was stayed. If
an acousation or pefition o revoke probation is filed against regpondent
during probation, the board shall have continuing jurisdiction until the
matter is final;, and the period of probation shall be extended urtil the

matter is final,

This decision shall beécome effective on _October 12, 2012

1T 15 80 ORDERED. September 12, 2012

MW%@% //m

odop

‘Algjantro M. Arredonda, 0.D)

2

President -



http:septemb.er
http:Respondentshall.pr

. . . .. .... BEFORETEHE..
- STATE BOARD OF- @PTOMETRY S

DEPARTMENT OF CONSUMER AFF AIRS

_ STATE OF CALIFORNIA -

_Inthe Matter of the Accusation Against: - ' ' .i o
" LELAND CHI ']N"‘G'HO"N‘G'TO?,"O',D," U1 CaseNo 2009113

| | OAH No. 2011040766
Certificate of Registration No. 6128, :

Respondent.

PROPOSED DECISION

This matter was heard before Administrative Law Judge Diane Schneider, State of -
California, Office of Admlmstratlve Hearings, in Oakland California, on May 14, 15 and 16,
.2012 : . .

_ Deputy Attorney General Nicholas Tsukamalki represented complainant Mona
Meaggio, Executive Officer of the State Board of Optometry, Department of Consumer -
- Affairs, '

J ohn L Fleer, Attorney at LaW represented respondent Leland Chung Hong Toy,
. 0. , who was present - :

- The record closed and the matter was submitted for decision on May 16, 2012. |
FACTUAL FINDINGS

1.~ Respondent Leland Chung Hong Toy holds Optometrist Certificate of
Registration No. 6128, which was first issued on August 31, 1976. Respondent’s
Certificate of Registration was in full forcé and effect at all times relevant to these
- proceedings, and will expire on March 3 1, 2014, unless renewed.

2, Complainant Mona Maggio, acting in her official capacity as Executive |
Ofﬁcel of the State Board of Optometry, Department of Consumer Affairs, issued a first-
amended accusation agamsi respondent on October 11, 2011 At hearing, complainant




amended the first amended accusauon to delete frorn page fou1 I1ne 24, and fr om page

- five, linefive, the word “immediately:* —-— oo e o

3. Respondent is a Senior Optometrist at The Permanente Medical Group :

(Ktalsei) in Pleasanton, Respondent has worked in Kaiser’s eye care departmient since 1084, =7 777

The first amended accusation alleges that respondent comm1tted unprofessional conduct in

- connection-with-his treatment-of-one Kaiser patient, S.M."_Respondent’s _unprofessional

conduct is alleged to include gross negligence, repeated acts of negligence, 1ncompetence

_the failure to maintain adequate and accurate records, and the failure to refer SIM. to a retinal -

spe01al15t Respondent does not - believe that his- treatment of S.M. was unprofessmnal in any

way.

4, The pertinent facts presented at hearing are summarized below.

May 12, 2008 Examination by Gary Seltzer, M.D.

5. S.M. is a retired mechanical engineer. He is 67 years old and was diagnosed
with diabetes at age 45. S.M. thade an appointment to see an ophthalmologist after he

" noticed floaters and flashes in his eyes. On May 12, 2008, S.M. was examined by Kaiser

Ophthalmologist Gary Seltzer M.D. Dr. Seltzer diagnosed S.M. with Vltreous degenerat1on

June 6, 2008 Examination by Respondem‘

“ 6. OnJune 6, 2008, respondent performed a standard diabetic retinopathy -

. screening on S.M. This included_a dilated examination of S.M.’s macula and retina.
‘Respondent reviewed S.M.’s history and “looked for diabetes issues.” Respondent also

investigated S.M.’s complamt of floaters and flashes. He evaluated S.M. for retinal tears

- with testing that included biomicroscopy, bmocular indirect ophthalmoscopy and tonometry

7. Respondent’s treatment records revealed the following: S.M. is nearsighted.
On the day of the exam, 8.M.’s visual acuity was “OD 20/30, and OS 20/30.”* S.M.’s .
diagnoses included diabetes mellitus type two, and diabeti